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INTRODUCTION

One of the most effective ways to measure a law-enforcement agency’s performance is by the percentage of
crimes it solves, known in legal circles as its “clearance rate.” Criminal investigations can be cleared in one of two ways:
by arrest or by “exception.” Clearances by exception must meet rigid criteria that the FBI has used for 80 years. Essen-
tially, the perpetrator must be known to the police but cannot be apprehended due to special circumstances such as the
suspect’s death. Although the criteria governing exceptional clearance are clear and objective, some law-enforcement
agencies skirt the rules of exception to clear cases that do not meet the criteria, essentially declaring unsolved crimes
solved to inflate the agency’s clearance rate. Clearing cases that have not been solved deprives crime victims of justice

and may compromise public safety.

The recent Goldwater Institute report “Mission Unaccomplished: The Misplaced Priorities of the Maricopa
County Sheriff’s Office” presented substantial evidence that the Maricopa County Sheriff’s Office (MCSO) is improp-
erly clearing cases by exception, possibly on a very large scale.! The East Valley Tribune, in its Pulitzer Prize-winning
investigative series, reported that in 2006 MCSO closed three times as many cases by exception as by arrest. The
Tribune investigated MCSO case files and found that many were cleared without investigation.? MCSO officials told
the 7ribune that an internal investigation was ongoing.> But two years later the Arizona Republic reported that MCSO
only cleared 18 percent of its 7,200 cleared cases by arrest,* suggesting that the misuse of exceptional clearance may be
unabated. The Goldwater Institute has urged the Legislature to require local law-enforcement agencies to report and
post current and accurate crime statistics, including clearance rates broken down by arrests and exceptional clearanc-

es.

This supplemental brief was precipitated by the emergence of a real-life victim of MCSO’s improper clearance
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of a serious crime.
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Clearance Standards

Arizona law directs the Arizona Department of Public Safety (DPS) to
“collect information concerning the number and nature of offenses committed in
this state and of legal steps taken in connection with these offenses,” in addition to
other data.® Arizona Revised Statutes § 41-1750(D) requires “chief executive offi-
cers of law enforcement agencies of this state or its subdivisions [to] provide to the
department, such information as necessary to operate the statewide uniform crime
reporting program and to cooperate with the federal government uniform crime
reporting program.” The Federal Bureau of Investigation in turn requires statistics
on the number of crimes cleared,” and directs that the state program “must con-

form to the national UCR Program standards, definitions, and information.”®

The FBI has established clear requirements for clearing crimes by exception.
Under FBI standards, a case may be cleared by exception only if a law-enforcement

agency can answer each of the following four questions in the affirmative:
1. Has the investigation definitely established the identity of the offender?

2. Is there enough information to support an arrest, charge, and turning
over to the court for prosecution?

3. Is the exact location of the offender known so that the subject could
be taken into custody now?

4. Is there some reason outside law enforcement control that precludes

arresting, charging, and prosecuting the offender?

Examples of the fourth criterion include the perpetrator’s death or denial of extra-
dition.” As the FBI emphasizes, “Detection of the offender is an essential of every
exceptional clearance . . . . In all cases if the case is to be considered cleared, he
must be identified as the offender and an attempt made to obtain him.”'° It violates

FBI standards to close a case by exception unless all four criteria are met."!



Abigail Brown’s Story

In 2001, when Abigail Brown was 14, she reported that she was the victim
of statutory rape by older boys at a party. MCSO was in charge of the investiga-
tion. The MCSO investigator reported that the victim had not reported the rape
for seven months, had consumed alcohol, engaged in consensual sex with another
male at the party, and could not positively identify the perpetrator.’* Due to those
“technicalities,” the investigator declared the case exceptionally cleared. By FBI
standards, MCSO should not have cleared the case by exception because no per-
petrator was identified. Instead of keeping the case open or suspending it, MCSO

considered and reported the crime as solved.

Years later, with the assistance of pro bono counsel, Ms. Brown, now a
young adult residing in Massachusetts, asked MCSO and the Maricopa County
Attorney to reopen the investigation. A Maricopa County prosecutor later deter-
mined that the statute of limitations had run out during the 16-month period after
the investigation was reopened. Ms. Brown has come forward publicly in the hope
that future victims of sexual assault will have their crimes fully investigated and the

perpetrators brought to justice.

Retired Mesa master police officer Bill Richardson, who writes frequently
on crime policy issues in Arizona, reviewed the MCSO investigation notes and
exceptional clearance in the Abigail Brown case. He concluded that the circum-
stances clearly did not meet applicable requirements for clearance by exception.
Moreover, Richardson observed, “The investigation conducted by MCSO was de-

layed, incomplete and showed a strong bias against the female victim.”"?

Abusing Clearance by Exception

Abigail Brown’s situation does not appear to be unique. The 7ribune cov-
ered the 2006 case of a 15-year-old girl who reported that she had been raped in
a ditch in El Mirage. Paramedics took her to a hospital, where it was determined
the girl had been sexually assaulted. A month later, MCSO closed the case by

designating it “exceptionally cleared,” even though no suspect was identified and it
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appeared no investigation had taken place.'

Abuse of exceptional clearance is not limited to MCSO. In 2004, the Bro-
ward County, Florida Sheriff’s Office was embroiled in a scandal over the misuse
of clearance by exception. For years, the Broward County Sheriff’s Office reported
clearance rates far higher than national or local norms. Investigations revealed that
many cases were “‘solved” with the stroke of a detective’s pen,” with thousands of
cases cleared without arrests and without meeting the requirements for exceptional
clearance. The Broward County controversy led to investigations both within the

department and by the State Attorney’s Office.”

Especially noteworthy is the fact that during the period in which the Bro-
ward County Sheriff's Office apparently was abusing the process, the percentage
of its cases cleared by exception ranged from 15.5 percent to 24.7 percent.'® By
comparison, MCSO cleared as many as 75 percent of cases by exception in 2006,
and as many as 82 percent in 2008, according to 77ibune and Republic reports."”
Anything approaching those numbers would be shocking given the extremely nar-

row and prescribed circumstances in which exceptions can be used to clear cases.
Recommendations

MCSO?’s practice of declaring unsolved cases solved presents a clear, pres-
ent, and urgent danger to public safety in Maricopa County. We make the fol-
lowing recommendations to determine the extent of the problem, remedy it, and

prevent it from recurring in MCSO or elsewhere in Arizona.

1. MCSO should clearly state its policies on clearing cases; release the
results of any internal investigations concerning misuse of exceptional
clearance and inadequate investigation of sexual assaults; and describe
what steps it is taking or will take to conform to FBI standards for
exceptional clearance and to ensure that sexual assaults and other

serious crimes are fully investigated.



2. 'The Maricopa County Attorney and Arizona Attorney General should
investigate MCSQO’s practices regarding exceptional clearance to

determine and ensure compliance with FBI standards.

3. 'The Legislature should amend its crime reporting statutes to require
the separate reporting of clearances by arrest and clearances by excep-
tion, and direct DPS to randomly audit cases cleared by exception

from law-enforcement agencies around the state to ensure compliance
with FBI standards.

Every victim, along with the public as a whole, deserves full investigations
of serious crimes. They deserve transparency from law-enforcement agencies so
that they can determine performance based on clear, complete, and uniform sta-
tistics. What happened to Abigail Brown should never happen to any Arizonan.
Fortunately, her willingness to come forward and lend a human dimension to a se-
rious lapse in law-enforcement responsibilities may help improve the future course

of law enforcement in Arizona.
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The Goldwater Institute was established in 1988 as an independent, non-partisan public policy research organization.
Through policy studies and community outreach, the Goldwater Institute broadens public policy discussions to allow
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