
To:          Arizona State Board of Education Members
From:       Timothy Sandefur, Vice President for Litigation
Re:         How the Board Can and Should Respond to Unlawful School Closures

The recent wave of unlawful school closures in Arizona was disturbing, not merely because of the financial and 
educational consequences on parents and teachers, but also because of the legal ramifications. The purpose of this 
memorandum is to describe these legal concerns and discuss what avenues the Board has for ensuring that such an 
incident is not repeated.

Why the school closures were unlawful
Unlike employees of private businesses, employees of the government have no right to strike except where authorized 
by statute to engage in acts of protest. The reasons were well explained by President Franklin Roosevelt:

The very nature and purposes of Government make it impossible for administrative officials to repre-
sent fully or to bind the employer in mutual discussions with Government employee organizations. 
The employer is the whole people, who speak by means of laws enacted by their representatives in 
Congress. Accordingly, administrative officials and employees alike are governed and guided, and in 
many instances restricted, by laws which establish policies, procedures, or rules in personnel matters.1

President Ronald Reagan, himself a former union president who had led his union on a strike, agreed. 

“A strike is an economic contest between labor and management when negotiations have failed to resolve an issue,” he 
wrote. “But governments can’t shut down the assembly line. The services provided to the people, who in this case are 
the employers of all of us in government, must be continued.”2

For government employees to refuse to do their jobs until their demands are met essentially means holding taxpayers 
hostage—along with those too young to pay taxes and who have no vote—by withholding public services that the 
government is obligated to provide to all people.

That is particularly true in the education context, given that the Arizona Constitution guarantees a right to an educa-
tion.3 How that education is to be provided is a question for the legislature to resolve. Once it has done so, by estab-
lishing, regulating, and funding a school system, then the system it has established must be complied with. People may 
disagree with the policies and laws the legislature enacts, and may want more funding for schools than the legislature 
has provided, but the proper recourse is then to petition the legislature, engage in political protests, and vote one’s 
conscience—not to violate the laws the legislature has enacted.

It is certainly true that school employees have First Amendment rights to express their opinions and to demonstrate on 
their own time. They have no right, however, to strike, violate their contractual obligations, disable the state’s school 
system, and engage in political activities on the taxpayer’s dime. In a famous 1892 case, Justice Oliver Wendell Holmes 
ruled that a police department had the authority to fire a police officer who engaged in political activity while on duty; 
when the officer argued that he had a First Amendment right to engage in political activism, Holmes replied, 
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“The petitioner may have a constitutional right to talk politics, but he has no constitutional right to be a policeman … 
He takes the employment on the terms which are offered him.”4 The same principle applies to Arizona public school 
employees.

On April 27, 2018, in response to a letter that the Goldwater Institute sent to superintendents of Arizona school dis-
tricts,5 the Arizona Education Association (AEA) sent a letter to the Arizona Attorney General’s Office claiming that 
state school employees have the right to strike because there is no law forbidding it. This is incorrect. Public school 
employees, like all government employees, presumptively have no right to strike unless such a right is given to them 
by statute. That is why in 1972, the Arizona Court of Appeals ruled that the right of public school personnel to strike 
“does not exist.”6 In making that decision, the court cited the Illinois Supreme Court, which referred to “the universal 
view” that government employees have “no inherent right … to strike against their governmental employer, whether 
Federal, State, or a political subdivision thereof,” and ruled that such a strike “for any purpose is illegal.”7 

A year before that decision, the Arizona Attorney General issued an opinion stating that public school employees 
have no right to strike.8 Because there was then “no court decision” on the question, the Attorney General examined 
“common law and [other states’] court decisions,” and concluded that “it has long been held that a strike by public 
employees [is] an act against the public itself, and [is] therefore unlawful.” The “great majority” of rulings in other 
states supported that conclusion, because public employees are “agent[s] of the state,” and therefore have “no right to 
strike or to interfere with the state’s governmental functions.” 

The Attorney General also concluded that this Board “has inherent power” to define what constitutes unprofessional 
conduct, and that it “may discipline holders of teaching certificates accordingly.” 

The Illegal #RedForEd Strike
The AEA letter cited above sought to downplay this opinion on the grounds that it addressed a situation in which 
school employees were protesting school districts rather than the state itself. But during the spring 2018 strikes, school 
employees were “not seeking concessions from school districts,” but were demanding “a remedy from the State Legis-
lature and the Governor,” said the AEA. This argument is unpersuasive, however. Teachers are ultimately employees of 
the state, their pay is received from the state, their pensions are part of the Arizona State Retirement System, and they 
discharge duties established by state law. The state Board has authority to “supervise and control the certification of 
persons engaged in instructional work.”9 If there is a difference, therefore, it is irrelevant. 

Another effort at legalistic quibbling lies at the heart of the “#RedforEd” strike. School employees sought to create the 
impression their actions were lawful because they were using the “paid leave,” or time off, provided under their em-
ployment contracts, and therefore not “really” acting in violation of their employment contracts. This argument, too, 
is unavailing. For employees to coordinate the taking of leave time in a concerted effort to shut down schools qualifies 
as “unprofessional conduct,” even if teachers are entitled to request leave time for occasional personal needs. Some 
argue their acts were indirect. But what cannot be done directly cannot be done indirectly, and an effort to subvert the 
education system even if by indirect means is still unlawful.10

In their contracts, school employees agree to provide services consistently with the official policies adopted by their 
district governing boards. These policies require school employees to conduct themselves professionally and to do all 
they can to keep schools open and to prevent disruption. 

For example, the Mesa Public Schools Employee Handbook states: “the district reserves the right to restrict personal 
leave when the impact [of an absence] would disrupt the educational process.”11 The Phoenix Union High School 
District’s Professional Agreement manual for support staff states, “The District expects each employee to be at work 
as much as possible so that the mission of the District can be accomplished. Paid leave is provided to accommodate 
serious circumstances that prevent an employee from being at work, not to allow work to be missed for routine pur-
poses. Each employee must be aware of the detrimental impact on productivity, morale, and the educational success of 
our students that results from the disruption to the educational process that occurs when s/he is absent from work.”12
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Similar wording is to be found in virtually all such employee handbooks, precisely because the misuse of leave time to 
subvert the operation of schools is unprofessional conduct. 

Even more worrisome than the conduct of specific employees, however, has been the conduct of school districts. Dis-
tricts, being government bodies themselves, have additional obligations to comply with state laws governing education 
policy and to keep schools operating whenever possible. During the recent disruptions, several districts chose to shut 
down entirely even where some of the schools in those districts could have remained open. We were contacted by sev-
eral teachers who told us their schools voted to remain open, or that enough school employees were willing to report 
to work that at least some schools could have remained open. 

Even after school closures began, employees in some districts (for example, Chandler) voted to return to work, but 
district officials chose to keep districts closed anyway. Other districts chose to facilitate and encourage the unlawful 
strike in other ways. In Tempe, for example, district officials changed their leave policies to enable teachers to remain 
away from work more easily. For districts to encourage the closure of schools is a violation of state law and of the state 
Constitution. 

Many charter schools provided a stark contrast to this by remaining open. Unlike the encouragement or enabling 
provided by districts, most charter school operators made it clear they expected their teachers to remain at work. 
Consequently, almost every charter school remained in operation—despite the fact that in some cases, charter school 
employees do have a legal right to strike.13

The Board’s authority to enforce the law
This Board has the authority and the duty to “exercise general supervision over and regulate the conduct of the public 
school system,” and to “aid in the enforcement of laws relating to schools.”14 In doing so, it may “adopt any rules and 
policies it deems necessary to accomplish this purpose.”15 The Board also supervises and controls “the certification of 
persons engaged in instructional work.”16 Thus, according to state law and as the Arizona Attorney General opinion 
cited above, this Board has the inherent authority to act to penalize public school employees who engage in illegal 
conduct aimed at closing schools in the state.

Specifically, this Board has power to take disciplinary action against teachers or superintendents who engage in unpro-
fessional conduct.17 This Board’s Discipline Guidelines provide that a “contract break” qualifies as “unprofessional con-
duct,” subject to penalty.18 Therefore, the Board can and should take disciplinary action for unprofessional conduct, 
including especially contract breaks that result in school closures that violate the Arizona Constitution’s guarantee of 
a public education system.

In its April 27, 2018, letter, the AEA claimed that the Board could not take disciplinary action against employees 
engaged in an illegal strike because under a different statute19 a school district’s governing board must first request that 
disciplinary action be taken against employees who resign from their positions without district approval. Be that as it 
may, this sidebar argument is beside the point. Just because the districts have been granted authority to instigate an 
investigation for unprofessional conduct does not in any way prevent the board from conducting its own. 

Arizona law is clear. Whether a district requests it or not, the Arizona superintendent of Public Instruction and this 
Board have the power to charge employees with unprofessional conduct and revoke certifications.20 

Other Arizona law
Two other Arizona laws are also relevant here. It is unlawful to interfere with or disrupt an educational institution.21 
Such unlawful interference occurs when a person “intentionally or knowingly enter[s] or remain[s] on the property of 
any educational institution for the purpose of interfering with the lawful use of the property or in any manner as to 
deny or interfere with the lawful use of the property by others.” 

A person who enters a school building for the purpose of encouraging employees to disrupt the educational process 
in any way, including—but not limited to—organizing them to refuse to report for duty is therefore unlawful. This is 
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especially true where, as in this situation, a person encourages another to engage in an illegal activity that denies or interferes 
with the lawful use of school property. #RedforEd leaders who organized “votes” to determine whether or not to engage in 
actions aimed at shutting down schools were therefore engaged in an illegal act. 

While the statute makes interference with an education institution a felony, it also provides that school districts may disci-
pline employees who violate it, and provides that “penalties shall include … in the case of a … faculty member or other staff 
violator … any other appropriate disciplinary action.”22 This means that this Board may deem violations of this statute to 
be unprofessional conduct and may take disciplinary action against a teacher in the manner stated above. 

This statute also mandates that school district governing boards “amend [their] rules as necessary to ensure the maintenance 
of public order.”23 This Board may therefore, under its general authority to supervise the educational system in Arizona, 
require school districts to amend their rules to prevent any repeat of these illegal strikes. 

Second, it is unlawful to use school resources for political purposes, or for school employees to pressure subordinates to 
engage in a political act.24 We received numerous reports of school employees violating this statute, including conducting 
campaign efforts on school time and with school resources. The statute that forbids the use of school resources for political 
activities can be enforced only by the attorney general or a county attorney. But this Board does have authority to consider 
violations of this section when evaluating whether an employee has engaged in unprofessional conduct. 

Illegal activity is per se unprofessional conduct, but unprofessional conduct is broader than criminal or civil statutes. When 
the legislature delegated the authority to this Board to “review and determine whether to renew or not issue a [teaching] 
certificate … on a finding that the applicant engaged in conduct that is immoral or unprofessional or engaged in conduct 
that would warrant disciplinary action if the person had been certified at the time that the alleged conduct occurred,” it 
authorized enforcement even when the attorney general or county attorney have declined to initiate legal action.25 

And this Board has ruled that unprofessional conduct includes using “professional position … for improper personal gain” 
or “engag[ing] in conduct which would discredit the teaching profession.”26 Likewise, teachers and superintendents who 
participate in or facilitate unlawful strikes or who use school resources for political gain are engaged in unprofessional 
conduct even if no further legal action is taken. 

Keeping districts open
It is illegal for school employees or district officials to facilitate the closure of schools in an effort to obtain political con-
cessions. This Board has the inherent authority, and legal obligation, to take steps necessary to ensure that schools remain 
open. District governing boards are required to “prescribe and enforce policies and procedures for the governance of the 
schools, not inconsistent with law or rules prescribed by the state board of education,”27 and this Board can “exercise general 
supervision over and regulate the conduct of the public school system” and “adopt any rules and policies it deems necessary 
to accomplish this purpose.”28 

To prevent unlawful school closures in the future, the Board should consider the following:

1. Amend R7-2-1308 to add two new items: “16. Engage in an illegal strike or other activities that disrupt student 
instruction and schedule. 17. Use of school resources to participate in political activity.” This amendment would make clear 
that teachers and superintendents who strike or engage in illegal political activity can and will face disciplinary action, up 
to and including having their certificates revoked. 

2. Amend R7-2-614(D)(5) to read: “5. The requirements for initial issuance are: a. High school diploma or equivalent, or 
associate degree; b. Verification from the school district superintendent that an emergency employment situation exists; and 
c. A valid fingerprint clearance card issued, or proof that a criminal background check has been completed and proof that 
an application for a fingerprint clearance card has been submitted.” This amendment would allow districts to fill immediate 
needs in the event of an illegal strike by recruiting substitutes from the qualified local adult population. The Board should 
have a process in place to issue these emergency certificates within 48 hours of application, and a follow-up mechanism to 
review the fingerprint clearance card once processed by DPS. 
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3. Under the authority of Sections 15-203 and 15-431(A)(32), adopt a new rule in the Arizona Administrative Code 
titled “School Closure Prevention” including the following requirements: 

A. Districts shall adopt policies that allow borrowing or sharing teachers within the district to keep as many schools 
open as possible during an illegal strike. 

B. Districts shall adopt a policy that prohibits locking out teachers who want to report for work during an illegal 
strike (to teach or for in-service).

C. Districts shall report teachers and superintendents that participate in an illegal strike to the State Board for 
investigation of unprofessional conduct. 

D. Districts shall make an exhaustive attempt to staff the school with emergency substitutes in the event of an illegal 
strike. If there is a school closure, the district will provide evidence that it made an exhaustive search for emergency 
substitutes. 

E. Closures of schools pursuant to A.R.S. 15-431(A)(32) shall be made on a school-by-school basis.

This would forbid districts from barring employees from reporting for work when they are willing and able to do so, or from 
closing entirely when only some of the schools within that district are unable to operate. This Board should also consider 
recommending amendments to A.R.S. 15-431(A)(32) that would better regulate the authority of local districts from closing 
schools without following the requirement for open meetings and public comment by parents.

4. Request for the county attorney or the attorney general to investigate illegal activities involved with the strike, including 
unlawful use of property and the illegal political activity. 

If you have any questions about these recommendations, or if you would like to discuss them in greater detail, please feel 
free to contact me at any time:

Timothy Sandefur
tsandefur@goldwaterinstitute.org
(602) 462-5000
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