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Goldwater Institute submitted a Freedom of Information Act (FOIA) request
to the Food and Drug Administration (FDA), seeking records related to the
approval of ZMapp, an investigational drug intended for use in treating persons

infected with the Ebola virus. The district court relied on FDA regulations to
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conclude that the entire contents of the FDA’s Investigational New Drug (IND) file
on ZMapp were exempt from disclosure under FOIA Exemption 4, 5 U.S.C. §
552(b)(4), and granted summary judgment in favor of the Department of Health
and Human Services (HHS). Goldwater timely appeals.

We have jurisdiction pursuant to 28 U.S.C. § 1291, and we review the grant
of summary judgment de novo. Animal Legal Def. Fund v. FDA, 836 F.3d 987,
990 (9th Cir. 2016) (en banc) (per curiam). We vacate the order granting summary
judgment and remand for further proceedings.

1. The district court erred in allowing the FDA to rely on its regulations
governing the confidentiality of IND files to withhold the entire ZMapp file,' rather
than requiring the agency to meet its burden of showing that a paticular FOIA
exemption applies to the records it withheld. See Hamdan v. U.S. Dep’t of Justice,
797 F.3d 759, 772 (9th Cir. 2015); Civil Beat Law Ctr. for the Pub. Interest, Inc. v.
Ctrs. for Disease Control & Prevention, 929 F.3d 1079, 1089 (9th Cir. 2019)
(“[O]ur general FOIA requirement [is] that, ‘[t]o justify withholding, the

government must provide tailored reasons in response to a FOIA request. It may

! See, e.g., 21 C.F.R. §§ 601.50 (providing, in part, that the existence of
an IND notice will not be disclosed unless previously publicly disclosed), 601.51
(similarly providing, in part, that information in a biological product file is not
available for public disclosure unless previously disclosed).
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not respond with boilerplate or conclusory statements.’” (quoting Shannahan v.
IRS, 672 F.3d 1142, 1148 (9th Cir. 2012))).

By concluding that FDA regulations governing IND applications barred
disclosure of the IND file in toto, the court essentially concluded that the FDA
regulations are coterminous with Exemption 4. This approach, however, is
inconsistent with FOIA’s “pro-disclosure purpose” and the requirement that we
interpret its exemptions narrowly. Animal Legal Def. Fund v. USDA, 933 F.3d
1088, 1096 (9th Cir. 2019).

In order to claim Exemption 4, the FDA must establish that the information
is (1) commercial or financial, (2) obtained from a person, and (3) privileged or
confidential. 5 U.S.C. § 552(b)(4); Food Mktg. Inst. v. Argus Leader Media, 139
S. Ct. 2356, 2362 (2019). The FDA’s Vaughn index and affidavits did not address
the requirements of Exemption 4, but cited only FDA regulations governing IND
applications. On appeal, the FDA again relies on broad, general arguments about
the confidentiality of IND files, rather than addressing the specific documents at
issue here and showing how they fall under Exemption 4 of FOIA. “No effort is

made to tailor the explanation to the specific document withheld.” Wiener v. FBI,

943 F.2d 972, 978-79 (9th Cir. 1991).
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When examined under the requirements of Exemption 4, the FDA’s blanket
refusal to produce any records from the IND file does not warrant summary
judgment in its favor. For example, although the FDA argues that all records at
issue were obtained from a person as required by Exemption 4, so far as we are
able to determine from the record, that 1s incorrect. Of the 58 records Goldwater
seeks, it appears from the Vaughn indices that 41 are internal FDA emails, and 3
are FDA emails to others.”> Only 11 of the records sought are correspondence from
the commercial and expanded access IND sponsors (lines 38, 60, 72, 80, 81, 83,
85, 89, 101, 105, and 109). Two of the records are from the foreign treatment
provider (lines 82 and 86), and one is the expanded access IND sponsor’s
submission of updated forms (line 107). The FDA’s broad assertion is insufficient
to establish that all of the information in the documents is obtained “from a

person” for purposes of Exemption 4.

: The following lines in the Vaughn index are internal FDA emails: 2,

3,7,8,13,16, 19,22, 23,27-34, 41, 43, 44, 47-50, 56-58, 76, 79, 91-98, 100, 104,
111, and 113. Line 18 is an “FDA email to commercial and expanded access IND
sponsors responding to email dated 08/01/14 at 7:30 PM and addressing timing of
expanded access IND submission.” Line 103 is an “FDA email to expanded access
IND sponsor and third party treatment provider holding the ZMapp to be imported
for use under the expanded access IND number and discussing submission of
paperwork.” Line 110 is an “FDA email to expanded access and commercial IND
sponsors responding to the email dated 09/14/14 at 7:04 PM regarding importation
of ZMapp for use under expanded access IND.”

4
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Nor do the affidavits submitted establish that the withheld documents
contain confidential commercial or financial information covered by Exemption 4.
The agency’s argument boils down to the assertion that the documents mus¢
contain such information because they are in the IND file.” But this is insufficient
under FOIA. See Wiener, 943 F.2d at 983 (rejecting the CIA’s reliance on an
affidavit that stated, without justification, that ““disclosure of [the withheld]
portions reasonably could be expected to lead to identification of the source of the
information’”).

The FDA may, of course, rely on affidavits to establish that certain
documents are exempt from disclosure, but it must sufficiently explain why the
documents qualify under Exemption 4. See, e.g., Hamdan, 797 F.3d at 774 (FBI
affidavits gave specific explanations for withholding of particular groups of
documents); Berman v. CIA, 501 F.3d 1136, 113944 (9th Cir. 2007) (CIA
declaration explained information in documents and possible consequences of

disclosure); Lion Raisins Inc. v. U.S. Dep’t of Agric., 354 F.3d 1072, 1080 (9th

3 The reason given in the Vaughn index for withholding lines 3,7, 16,

18, 23, 38, 60, 72,79, 91, 92, 93, 94, 95, 101, 103, 105, 107, 109, 110, and 111 was
that “the document is protected from disclosure by FDA regulations because it
pertains to ZMapp, an investigational new drug, and an expanded access IND for
emergency treatment use of ZMapp.” Cf. Hamdan, 797 F.3d at 775 (“the same
explanation was not repeated unthinkingly for each document”).
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Cir. 2004) (USDA declarations included “detailed and specific descriptions” of
documents withheld and the competitive harm that could result from their
disclosure), overruled in part on other grounds by Animal Legal Def. Fund, 836
F.3d at 990.

We do not discount the FDA’s expressed policy concerns regarding the need
to protect confidential information in IND applications. Nonetheless, on the
present record, the agency has failed to meet its burden of establishing that the
documents it withheld are exempt from disclosure under Exemption 4. We
therefore vacate and remand so that the district court can determine whether, under
established FOIA criteria, the documents at issue are exempt from disclosure under
Exemption 4. As part of its review on remand, the district court may also consider
whether information in the documents is exempt from disclosure under Exemption
5 or Exemption 6.

2. On remand, the district court also must make a finding of

segregability as to any documents which the court concludes the agency may

N Goldwater challenges only the district court’s determination as to

Exemption 4, raising no challenge about records withheld under Exemptions 5 and
6. However, the district court did not specify in its January 2018 order which
records were exempt under Exemptions 5 and 6. Although Goldwater originally
sought 58 records, the parties seemed to agree at oral argument that as few as 29
documents might be at issue on appeal under Exemption 4.
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withhold. See Hamdan, 797 F.3d at 778-79 (“We have held that ‘[i]t is reversible
error for the district court “to simply approve the withholding of an entire
document without entering a finding on segregability, or the lack thereof,” with
respect to that document.”” (quoting Wiener, 943 F.2d at 988)); Yonemoto v. Dep’t
of Veterans Affairs, 686 F.3d 681, 688 (9th Cir. 2012) (“An agency may withhold
only that information to which the exemption applies, and so must provide all
‘reasonably segregable’ portions of that record to the requester.” (quoting 5 U.S.C.
§ 552(b))), overruled in part on other grounds by Animal Legal Def. Fund, 836
F.3d at 990.

VACATED and REMANDED. Goldwater shall recover its costs on

appeal.
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United States Court of Appeals for the Ninth Circuit

Office of the Clerk
95 Seventh Street
San Francisco, CA 94103

Information Regarding Judgment and Post-Judgment Proceedings

Judgment
. This Court has filed and entered the attached judgment in your case.
Fed. R. App. P. 36. Please note the filed date on the attached
decision because all of the dates described below run from that date,
not from the date you receive this notice.

Mandate (Fed. R. App. P. 41; 9th Cir.R. 41-1 & -2)

. The mandate will issue 7 days after the expiration of the time for
filing a petition for rehearing or 7 days from the denial of a petition
for rehearing, unless the Court directs otherwise. To file a motion to
stay the mandate, file it electronically via the appellate ECF system
or, if you are a pro se litigant or an attorney with an exemption from
using appellate ECF, file one original motion on paper.

Petition for Panel Rehearing (Fed. R. App. P. 40; 9th Cir. R. 40-1)
Petition for Rehearing En Banc (Fed. R. App. P. 35; 9th Cir. R. 35-1 to -3)

(1) A. Purpose (Panel Rehearing):
. A party should seek panel rehearing only if one or more of the following
grounds exist:
> A material point of fact or law was overlooked in the decision;
> A change in the law occurred after the case was submitted which
appears to have been overlooked by the panel; or
> An apparent conflict with another decision of the Court was not
addressed in the opinion.
. Do not file a petition for panel rehearing merely to reargue the case.

B.  Purpose (Rehearing En Banc)

. A party should seek en banc rehearing only if one or more of the following
grounds exist:

Post Judgment Form - Rev. 12/2018 1
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> Consideration by the full Court is necessary to secure or maintain

uniformity of the Court’s decisions; or

The proceeding involves a question of exceptional importance; or

> The opinion directly conflicts with an existing opinion by another
court of appeals or the Supreme Court and substantially affects a
rule of national application in which there is an overriding need for
national uniformity.

v

(2) Deadlines for Filing:

. A petition for rehearing may be filed within 14 days after entry of
judgment. Fed. R. App. P. 40(a)(1).

. If the United States or an agency or officer thereof is a party in a civil case,
the time for filing a petition for rehearing is 45 days after entry of judgment.
Fed. R. App. P. 40(a)(2).

. If the mandate has issued, the petition for rehearing should be
accompanied by a motion to recall the mandate.

. See Advisory Note to 9th Cir. R. 40-1 (petitions must be received on the
due date).

. An order to publish a previously unpublished memorandum disposition
extends the time to file a petition for rehearing to 14 days after the date of
the order of publication or, in all civil cases in which the United States or an
agency or officer thereof is a party, 45 days after the date of the order of
publication. 9th Cir. R. 40-2.

(3) Statement of Counsel
. A petition should contain an introduction stating that, in counsel’s
judgment, one or more of the situations described in the “purpose” section
above exist. The points to be raised must be stated clearly.

(4) Form & Number of Copies (9th Cir. R. 40-1; Fed. R. App. P. 32(c)(2))
. The petition shall not exceed 15 pages unless it complies with the
alternative length limitations of 4,200 words or 390 lines of text.
. The petition must be accompanied by a copy of the panel’s decision being

challenged.

. An answer, when ordered by the Court, shall comply with the same length
limitations as the petition.

. If a pro se litigant elects to file a form brief pursuant to Circuit Rule 28-1, a

petition for panel rehearing or for rehearing en banc need not comply with
Fed. R. App. P. 32.

Post Judgment Form - Rev. 12/2018 2
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. The petition or answer must be accompanied by a Certificate of Compliance
found at Form 11, available on our website at www.ca9.uscourts.gov under
Forms.

. You may file a petition electronically via the appellate ECF system. No paper copies are
required unless the Court orders otherwise. If you are a pro se litigant or an attorney
exempted from using the appellate ECF system, file one original petition on paper. No
additional paper copies are required unless the Court orders otherwise.

Bill of Costs (Fed. R. App. P. 39, 9th Cir. R. 39-1)
. The Bill of Costs must be filed within 14 days after entry of judgment.
. See Form 10 for additional information, available on our website at
www.ca9.uscourts.gov under Forms.

Attorneys Fees
. Ninth Circuit Rule 39-1 describes the content and due dates for attorneys fees
applications.
. All relevant forms are available on our website at www.ca9.uscourts.gov under Forms
or by telephoning (415) 355-7806.

Petition for a Writ of Certiorari
. Please refer to the Rules of the United States Supreme Court at
www.supremecourt.gov

Counsel Listing in Published Opinions
. Please check counsel listing on the attached decision.
. If there are any errors in a published opinion, please send a letter in writing
within 10 days to:
> Thomson Reuters; 610 Opperman Drive; PO Box 64526; Eagan, MN 55123
(Attn: Jean Green, Senior Publications Coordinator);
» and electronically file a copy of the letter via the appellate ECF system by using
“File Correspondence to Court,” or if you are an attorney exempted from using
the appellate ECF system, mail the Court one copy of the letter.

Post Judgment Form - Rev. 12/2018 3
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UNITED STATES COURT OF APPEALS
FOR THE NINTH CIRCUIT

Form 10. Bill of Costs

Instructions for this form: http://www.ca9.uscourts.gov/forms/form10instructions.pdf

9th Cir. Case Number(s)

Case Name

The Clerk is requested to award costs to (party name(s)):

I swear under penalty of perjury that the copies for which costs are requested were
actually and necessarily produced, and that the requested costs were actually
expended.

Signature Date
(use “s/[typed name]” to sign electronically-filed documents)

COST TAXABLE REQUESTED
(each column must be completed)
No. of  Pages per TOTAL
DOCUMENTS / FEE PAID Copies Copy Cost per Page COST
Excerpts of Record* $ $

Principal Brief(s) (Opening Brief; Answering
Brief; 1st, 2nd , and/or 3rd Brief on Cross-Appeal; $ $
Intervenor Brief)

Reply Brief / Cross-Appeal Reply Brief $ $
Supplemental Brief(s) $ $
Petition for Review Docket Fee / Petition for Writ of Mandamus Docket Fee $

TOTAL: |$

*Example: Calculate 4 copies of 3 volumes of excerpts of record that total 500 pages [Vol. 1 (10 pgs.) +
Vol. 2 (250 pgs.) + Vol. 3 (240 pgs.)] as:

No. of Copies: 4; Pages per Copy: 500; Cost per Page: $.10 (or actual cost IF less than $.10);

TOTAL: 4 x 500 x $.10 = $200.

Feedback or questions about this form? Email us at forms@ca9.uscourts.gov

Form 10 Rev. 12/01/2018




