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   Among the greatest threats to the liberty that our 
constitutional system was designed to protect is the growth of the 
administrative state. That’s the name given to the bureaucratic 
entities that, within a generation, have grown so large and 
powerful that they now threaten not only the future of individual 
freedom, but even our democratic system of government. And 
this is true at both the state and federal levels.
   These agencies, staffed by officials who are purposely 
insulated from control by voters, write rules that have the effect 
of law. They also prosecute alleged violations of those rules—
typically in their own “courts”—and issue decisions that interpret 
those rules. These decisions are often rubber-stamped by a 
judicial system that is supposed to ensure that the Constitution 
and the actual laws passed by elected legislators are faithfully 
followed. In other words, agencies combine legislative, executive, 
and a judicial authority in ways that violate the separation-of-
powers principle long recognized as crucial to the security of 
individual rights.
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   Meanwhile, lawmakers routinely surrender their authority to 
these undemocratic agencies, allowing them in practice to govern 
wide swaths of our lives—everything from how much fish may be 
harvested from the sea, to the angle at which chairs in an office 
setting may lean back, to the thickness of ketchup in packets at 
fast-food restaurants. Legislatures pass broad, vaguely worded 
statutes and leave it to bureaucracies to fill in the details. Yet, as 
the old adage has it, the details are just where the devil is.
   Fortunately, there seems to be a growing recognition of what 
Columbia Law Professor Philip Hamburger has called the “jarring 
disconnect between what is taught and celebrated in constitutional 
law and what is accepted in administrative law. One offers a 
vision of divided power exercised through and under law; the other 
presents the reality of consolidated power exercised outside and 
above the law.”1 Fixing this problem presents many challenges and 
will require a concentrated and persistent approach. But we do 
have the tools necessary to rein in the administrative state, hold 
its regulators accountable, and better fulfill the promises of our 
Constitution.
   Or more accurately, constitutions. An often forgotten point is 
the United States has not just one constitution, but 51—and states 
are free to provide greater protections for individual liberty in their 
fundamental law than those the federal Constitution provides. 
While the U.S. Constitution sets forth the minimum basic rules 
that states must obey, states are free to add stronger security for 
freedom when necessary. State legislatures can also pass laws 
that limit or otherwise shape the powers of their administrative 
agencies in ways that reinforce constitutional limits while still 
obtaining the advantages these agencies provide. This paper sets 
forth some of the more promising proposals for ensuring that the 
administrative state operates within constitutional boundaries at 
the state level.
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WHY HAVE ADMINISTRATIVE AGENCIES IN 
THE FIRST PLACE?

   At the outset, it’s worth remembering why we have 
administrative agencies at all. In the United States, such agencies 
have existed since 1824, when the first—the Bureau of Indian 
Affairs—was created. At that time, such entities were viewed as 
falling within the executive branch of the government because they 
were overseen by the president, who bore ultimate responsibility 
for enforcing the law. No matter how large an agency might be, it 
was regarded as essentially a team of assistants whose job was to 
aid the president in enforcing congressionally enacted laws.
   Half a century later, things began to change. In 1887, the 
first economic regulatory agency—the Interstate Commerce 
Commission—was founded and given the job of setting the prices 
railroads could charge. The reasons for creating commissions 
to do jobs like this rather than having Congress do so directly 
through legislation were the same as those given today for 
establishing bodies such as the Environmental Protection Agency, 
the California Air Resources Board, or the Michigan Department 
of Licensing and Regulatory Affairs: Agencies are expected to be 
staffed by experts in a particular field, who are purportedly better 
suited to make rules to govern that field. They are also thought to 
be better equipped to respond swiftly to public need and act in a 
more focused way than a legislature can. 
   During the Progressive Era (1890-1920), the fact that 
agencies were not subject to control by voters came to be seen 
as an advantage. Progressive leaders, most notably President 
Woodrow Wilson, saw regulatory agencies as a way to separate 
government from politics—to ensure that government was 
scientifically planned by experts and free from the influence of 
voters, who were considered too ignorant and capricious to make 
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good decisions.2 During the New Deal, this concept of regulatory 
agencies grew stronger as President Franklin Roosevelt oversaw an 
immense expansion of the federal bureaucracy, filled by specialists 
who would plan the nation’s economy with scientific precision. 
   Then in 1935, the U.S. Supreme Court decided Humphrey’s 
Executor v. United States,3 a case that ushered in a new way of 
viewing regulatory agencies. The case involved Roosevelt’s effort 
to fire a member of the Federal Trade Commission (FTC). Because 
the law creating the Commission provided that members could be 
terminated only for certain limited reasons, Roosevelt’s decision 
was challenged in court. The justices unanimously held that the 
President could not fire the commissioner, because the FTC was 
not an executive-branch entity but “quasi-judicial and quasi-
legislative.”4 In the court’s view, the FTC “must be free from executive 
control” to do its job: “It is charged with the enforcement of no 
policy except the policy of the law ... Its members are called upon 
to exercise the trained judgment of a body of experts ‘appointed 
by law and informed by experience.’”5 So although a president 
could appoint members to the FTC—and although the FTC’s job 
was to “enforce” the “policy of the law,” which is quintessentially 
an executive branch responsibility—Congress could still forbid 
a president from firing commissioners who he believed were not 
doing their jobs correctly. 
   This marked the birth of the independent agency—an entity 
whose oversight was not truly clear, and that although responsible 
for enforcing the law, was nevertheless immune from control by 
the one official the Constitution entrusts with enforcing the law: 
the president. The Humphrey’s Executor decision gave its blessing 
to an entity that lacks constitutional foundation: an agency 
made up of experts who exercise power without meaningful 
democratic oversight and contrary to the separation of powers the 
Constitution’s authors thought essential.6

   The third stage of the growth of administrative agencies 
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came in the 1960s-1970s, when the administrations of Lyndon 
Johnson and Richard Nixon sought once more to harness the 
expertise of the “best and the brightest” to scientifically plan 
solutions to social problems. The number of independent agencies 
expanded during this period to include everything from the 
Commodity Futures Trading Commission to the Federal Election 
Commission.
   State agencies grew in a similar pattern, roughly doubling in 
number since the 1950s.7 It’s impossible to calculate the number of 
state-based regulatory agencies, in part because such agencies 
can quickly be created and transformed. Massachusetts law, for 
example, allows the Commissioner of Administration to create 
new agencies at will, no legislative approval necessary.8 By 
contrast, California law requires state agencies to be reviewed 
periodically for effectiveness and dissolved if no longer needed—a 
process known as “sunsetting”—except that when agencies are 
dissolved, their powers are sometimes not actually eliminated but 
simply transferred to the state’s Department of General Services.9 

 In many cases, state agencies are, as in Humphrey’s Executor, so 
insulated against control even by the state’s chief executive, that 
they largely function as autonomous governments beyond the 
reach of the voters or their elected representatives. In short, the 
growth of the administrative state—and the vast expansion of 
its powers—has been exponential and largely unchecked for the 
better part of a century at both the federal and state level. 
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AGENCIES AS ANTI-DEMOCRATIC

   Administrative agencies are supposed to harness the power 
of expert knowledge and to shield decision-making from political 
interference. Yet that very independence and expertise can prove 
problematic. Independence means agencies cannot easily be 
restrained if they act improperly, and their expertise makes these 
agencies vulnerable to what scholars call “regulatory capture,” 
which occurs when an agency’s powers are exercised for the 
benefit of powerful regulated entities instead of for the general 
public.10

   This typically results from the fact that a regulatory board 
charged with, for example, regulating the prices charged by 
railroads or the licensing of barbers will have an enormous effect 
on how railroads or barbers operate, which leads railroads and 
barbers to focus attention on influencing how these agencies 
work. Members of the profession get to know the regulators, testify 
before their hearings, and perhaps even win appointments to 
serve on the regulatory board themselves. Members of the general 
public, by contrast, spend little time or money seeking to influence 
the regulatory agency, because they have other daily concerns. 
   The result is a classic problem of concentrated benefits and 
diffuse costs. In the end, agencies become so heavily influenced 
by the businesses they’re supposed to regulate that they come to 
serve those businesses’ private interests—or the interest of that 
particular industry—even at the expense of the public good. For 
example, the U.S. Supreme Court in 2015 observed that the North 
Carolina Board of Dental Examiners, which was largely staffed 
by practicing dentists, was forbidding non-dentists from offering 
cosmetic teeth-whitening services, not to protect public safety, 
but to serve the financial interests of dentists who did not want 
competition from others using this safe, nonmedical procedure.11 
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   In addition, as President Ronald Reagan said, “The first 
rule of bureaucracy is, protect the bureaucracy.”12 Agencies 
have extremely strong incentives to defend and expand their 
authority, a fact which doesn’t necessarily impugn the motives of 
bureaucratic staff. On the contrary, it is the job of conscientious 
officials to exercise their regulatory authority if they genuinely 
believe it will serve the public interest. That inherently translates, 
however, into agencies expanding their powers to the fullest extent 
that they believe appropriate. This results in pressure to regulate 
more than necessary, and to expand the agency’s own powers 
rather than taking steps to improve outcomes for the public (such 
as increasing competition and innovation). 
   Not only are agencies inherently undemocratic, they’re 
often designed to prevent legislatures, presidents, or governors 
from imposing significant changes. For example, the California 
Coastal Commission’s makeup is carefully staggered in a way 
that prevents a governor from replacing or appointing a majority 
of its members. The state’s Supreme Court has said that the 
Commission exercises “a variety of governmental functions, some 
generally characterized as ‘executive,’ some ‘quasi-legislative,’ 
and some ‘quasi-judicial,’”13 and it governs land use decisions over 
vast portions of the state. Voters, of course, have no direct control 
over the Commission, and the complex way in which its members 
are selected ensures it is largely immune from the control of their 
elected representatives, too. What’s more, the Commission’s 
powers are mostly exercised, not by its members, but by an 
executive director chosen by the Commission—meaning that 
governors, legislators, and judges have little power to rein in the 
Commission when it overreaches. And that means Californians 
themselves have no effective control over one of the most powerful 
government agencies in the nation.
   Even in less extreme cases, agencies are staffed by career 
civil servants who often serve far longer than do elected legislators 
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or governors. Some of these bureaucrats therefore come to view 
elected representatives as temporary nuisances who interfere with 
their operations, rather than as their legal superiors. Even where 
agencies are not “independent”—that is, even where elected 
officials exercise genuine oversight—such agencies often act 
undemocratically and without meaningful public control. Some 
are just too large to be effectively overseen by elected officials. 
They produce countless regulations, opinions, and rulings every 
year—far too many to be reviewed or even understood by a 
president or governor. Between 1950 and 2018, for example, 
the Code of Federal Regulations grew from about 15,000 pages 
to nearly 200,000. George Washington University’s Regulatory 
Studies Center has found that federal regulatory agencies alone 
have adopted between 20 and 40 “economically significant” 
new rules every year since 1985, each of which includes intricate 
legal terminology or scientific data—and it defines “economically 
significant” as rules having an effect on the national economy 
exceeding $100 million.14 This is just at the federal level. 
   Circumstances are much the same in the states. Although 
the total number of state regulations is impossible to calculate, 
the Mercatus Center estimates that each state has between 
65,000 and 300,000 regulations that either forbid or require 
certain actions. That, of course, doesn’t count regulations that 
define important legal terms or control how agencies themselves 
operate—all of which can have important legal consequences for 
citizens.15  
   These regulations are produced by a process that stands 
outside our democratic system—and they pose a major threat to 
individual liberty. Regulatory agencies are charged with authority 
to determine how businesses operate, how people may use their 
property, how and when they may participate in the political 
process, what they may do for a living, where they may travel, 
how their children are educated, etc. Indeed, most of the rules 
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governing how people live their lives in the United States are not 
statutes enacted by elected officials, but regulations created by 
agencies that operate without meaningful democratic oversight. 
And these entities have the power to inflict devastating financial 
and other penalties on individuals who violate their rules. When 
an agency accuses someone of violating a rule, that person may 
usually request a hearing—but most such hearings are overseen 
not by independent judges, but by the agency itself, in hearings 
where the normal rules of due process and evidence usually do not 
apply. In some cases, the agency doesn’t give the person a hearing 
at all.16

   What’s worse, legal courts have adopted a legal theory 
called “deference” (including several different kinds of deference) 
that essentially allows agencies to determine their own authority. 
Deference minimizes the amount of independent oversight that 
agencies receive by requiring judges to defer to an agency’s 
factual determinations and legal conclusions, even though it is the 
job of judges, not agencies, to make those decisions. The several 
kinds of deference have recently come under criticism by judges 
and legal scholars, and limiting them is essential to repairing the 
constitutional damage administrative agencies have inflicted.
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ENDING DEFERENCE TO THE 
ADMINISTRATIVE STATE IN THE STATES

   Administrative agencies make regulations (as well as things 
such as “guidance letters” that are technically not regulations 
but still have legal force). They also investigate alleged violations 
of those regulations and adjudicate those alleged violations in 
hearings presided over by administrative law judges hired and 
employed by the agency itself. If the case then finds its way to 
an actual courtroom, the judge there must defer to the agency’s 
interpretation of disputed questions of law; in other words, courts 
are obligated to put a thumb on the scale for the agency. 
   There are several kinds of deference doctrines. One, called 
Chevron deference, after the Supreme Court decision that created 
it,17 requires courts to accept an agency’s interpretations of 
arguably ambiguous statutes. Another, called Auer deference,18 
requires courts to defer to an agency’s interpretation of its own 
regulations. 
   These doctrines raise core concerns about separation of 
powers because they allow executive agencies—or “independent” 
agencies—to exercise legislative and judicial powers. Courts are 
supposed to exercise their own judgment when interpreting the 
laws created by legislatures, but deference short-circuits that 
process and bars courts from questioning the executive branch’s 
self-created rules. As Justice Neil Gorsuch observed while serving 
on the Tenth Circuit Court of Appeals, this kind of deference to 
agencies “permit[s] executive bureaucracies to swallow huge 
amounts of core judicial and legislative power and concentrate 
federal power in a way that seems more than a little difficult to 
square with the Constitution of the framers’ design.”19

   In other words, deference doctrines create structural 
problems for the Constitution’s careful balancing of powers 
among the different branches. By immunizing the decisions of 
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regulators from meaningful review by neutral judges, they also 
create practical accountability problems because regulators 
know that if their decisions are challenged in court, the judge must 
find a way to rule for the government in all but the most extreme 
cases. 
   While much commentary has focused on the problems 
judicial deference has created at the federal level, deference to 
administrative power is not a uniquely federal problem. Indeed, 
because many states have modeled their own administrative 
codes on the federal Administrative Procedure Act (APA),20 
and because many state courts have copied the federal courts’ 
deference theories, these problems are just as pervasive at the 
state level. 
   This, however, provides an opportunity for states to lead 
the way. The Goldwater Institute has developed model legislation 
that amends state law to eliminate deference to agency decisions 
and restore the proper constitutional balance in cases where an 
agency is interpreting a constitutional provision, a state statute, 
or an agency rule. In 2018, Arizona became the first state in the 
country to adopt this law.21 Other states should follow Arizona’s 
lead. 

What Is Administrative Deference and Where Does It Exist?

   Deference to administrative agencies traces its roots to 
early interpretations of the federal APA, which was originally 
passed in 1946.22 That law has been amended several times 
since, including in 1966, to add a “scope of review” section that 
courts have interpreted as requiring deference. But the actual 
language of that statute does not even suggest, let alone require, 
deference to agency actions. Instead, it directs courts, when 
reviewing agency actions, to “decide all relevant questions of law, 
interpret constitutional and statutory provisions, and determine 



14

the meaning or applicability of the terms of an agency action.” It 
also requires courts to “hold unlawful and set aside agency action, 
findings, and conclusions found to be … not in accordance with 
law.”23

   In other words, the statute indicates no congressional intent 
either to delegate lawmaking power to executive agencies, or to 
curtail the judiciary’s responsibility “to say what the law is.”24 On 
the contrary, it directs courts to do their job of interpreting the law, 
ambiguous or otherwise. Nevertheless, the U.S. Supreme Court 
and lower courts have gradually grafted onto the APA the idea 
that instead of impartially interpreting the law, courts must accede 
to agency actions in most circumstances. 
   The first and most notorious of the deference doctrines 
is Chevron deference, which requires courts to give an agency’s 
interpretations of an ambiguous statute “controlling weight,” 
even if the court would have given a different interpretation if it 
had been asked first.25 Judges apply Chevron through a two-step 
process. First, they determine whether the statute in question is 
“ambiguous,” and if so, they then determine whether the agency’s 
interpretation is “reasonable.”26 If, for example, Congress adopts 
a law that forbids the release of pollutants into a “water of the 
United States” but fails to define that term, the Chevron doctrine 
lets the agency define it in any way that is “reasonable”—which 
effectively enables the agency to decide the scope of its own 
authority. Of course, as then-Judge Gorsuch observed, nowhere in 
“all this does a court interpret the law.”27 That core judicial function 
is given instead to unelected bureaucrats. 
   The second deference doctrine, called Auer, extended 
Chevron’s faulty rationale to apply to an agency’s interpretations 
of its own rules. Under Auer, when an agency interprets its 
own regulation, courts must give “controlling weight” to that 
interpretation, unless it is plainly erroneous. This means that 
agencies not only get to write rules that have the force of law, but if 
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there’s a question as to what those rules mean or to whom or what 
they apply, courts will accept the agency’s argument.29

   This is what occurred in a case involving Flytenow, a small 
technology firm that created a digital platform to allow pilots 
of small aircraft to communicate their flight plans to potential 
passengers who might wish to ride along.  Like carpooling, these 
flights are not done for profit, but instead involve splitting the 
expenses—mostly fuel and airport charges—in exchange for a ride. 
Pilots and passengers have shared flight costs since the earliest 
days of aviation. But in the past, they connected via telephone, 
word of mouth, or by posting flyers on airport bulletin boards. 
Flytenow just made the communication easier by allowing pilots 
to post the same information on the internet. 
   According to the Federal Aviation Administration 
(FAA), however, using the internet to communicate flight plans 
transformed private pilots of four- to six-seat aircraft into “common 
carriers,” making them subject to the same expensive and time-
consuming FAA regulations that apply to large commercial air 
carriers like Delta and American Airlines. 
   Absurd as this might seem, Congress had not defined the 
term “common carrier” in its statutes governing general aviation. 
So the FAA defined it by adopting a regulation in the 1980s, and 
that definition has not been updated since. Then in the 2010s, 
the FAA interpreted that regulation in a new, broader fashion, 
meaning that Flytenow’s operations fell under it. The agency then 
issued an order effectively shutting down Flytenow’s website. 
   Flytenow sued, arguing that they were obviously not the 
same thing as a private commercial airline. That contention, 
however, required challenging the FAA’s interpretation of its 
regulation that interpreted Congress’s laws, and the court 
followed the Auer deference doctrine, deferring to the agency’s 
interpretation of its own regulation interpreting the statute.30 As 
a result, flight-sharing in the United States has been grounded. 
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   It is an unfortunate reality that federal courts have not 
been alone in abandoning the judiciary’s duty to independently 
and impartially interpret the law and adjudicate disputes. Many 
state courts, too, have either expressly adopted Chevron or other 
deference doctrines or have fashioned their own similar versions.31 
This has turned judicial deference into a nationwide foundation 
for a large and powerful administrative state at both the federal 
and state level. But nothing about this is permanent—and states 
have plentiful authority to address this problem at the state level, 
which might also lead to national changes. 

Deference Doctrines and Agency Accountability

   Deference requires courts to abandon the neutrality that is 
central to their role as impartial interpreters of the law and instead 
forces them to apply bias in favor of the executive branch. As 
Professor Hamburger observed, “When the government is a party 
to a case, the doctrines that require judicial deference to agency 
interpretations are precommitments in favor of the government’s 
legal position, and the effect is systematic judicial bias.”32 This 
structural accountability problem is accompanied by a practical 
one. Namely, regulators in the executive branch know they can 
create expansive rules, investigate borderline violations, and 
decide close cases in favor of themselves because if those rules are 
challenged, the courts will defer to their judgment.33 

   This results in more, and more arbitrary, rulemaking. It also 
results in more investigations and more findings of violations. And 
ultimately, it results in bigger, more intrusive government. In the 
absence of judicial deference, agencies and the regulators who 
staff them would be more constrained in their rulemaking, more 
measured in their interpretations, and more principled in their 
enforcement actions. In other words, they would be more careful 
because they would be more accountable. 
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A State-Based Solution

   A change to deference doctrines does not need to originate 
in the judiciary.34 In fact, federal courts initially applied deference 
doctrines by interpreting the federal Administrative Procedure 
Act(APA).35 State legislatures later adopted their own state-law 
versions of the APA—modeled on the federal one—to govern their 
own agencies, and state courts then created their own state-law 
deference doctrines by interpreting those state administrative 
procedure acts.36 Since both the federal APA and these state-law 
copies set out the legal framework for how courts must review 
agency decisions, the result is that state legislatures are also 
free to direct courts as to how questions of deference should be 
addressed, by clarifying their own state administrative procedure 
acts.  In other words, changes to state laws governing state 
agencies can help eliminate these deference doctrines across the 
board. 
   This is precisely what was done in Arizona. In 2019, based on 
legislation developed by the Goldwater Institute, Arizona became 
the first state in the country to eliminate the state equivalent of 
Chevron and Auer deference statutorily. That was accomplished 
by including a new sentence in the scope of review section of the 
state’s APA:   
 
   In a proceeding brought by or against the regulated party, the 
court shall decide all questions of law, including the interpretation of 
a constitutional or statutory provision or a rule adopted by an agency, 
without deference to any previous determination that may have been 
made on the question by the agency.37

   This change addresses the state-law versions of both 
Chevron and Auer deference and reinforces the courts’ obligation 
to exercise their own independent judgment when interpreting 
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the law. Although only a short time has passed since this new 
law went into effect, Arizona courts appear to be applying it 
faithfully—by applying non-deferential de novo review to the legal 
interpretations of administrative agencies.38

   Of course, change at the state level will not apply to federal 
law, but it can serve as a model for federal reform. Congress often 
adopts changes to federal law that are modeled on innovations 
adopted by state legislatures. And Congress has already 
expressed interest in reforming administrative deference. The 
House of Representatives introduced and passed legislation in 
2016 that would address and eliminate Chevron deference.39 

   Administrative deference prevents meaningful oversight 
over and accountability for the decisions of executive agencies, 
and it is offensive to the separation of powers. As a result of 
Arizona’s reform, Arizonans now have a more equal and fair 
opportunity to challenge regulatory actions in court. And because 
the new law makes the limits on agency authority clearer, it will also 
likely decrease litigation in the long run, as agencies will regulate 
in a manner less likely to push the envelope or to exploit vague 
language as a chance to expand their power. The consequence 
will be better due process in the administrative context and, 
because the law injects accountability into a system where it is 
currently absent, better regulatory decision-making.  
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RATIONAL BASIS SCRUTINY

   Rational basis scrutiny isn’t often considered a form of 
deference doctrine, but that’s what it is. Invented in 1934,40 
rational basis is a legal test courts apply whenever a person 
contends that his or her constitutional rights have been violated by 
the government. The test asks whether the government’s actions 
are “rationally related to a legitimate government interest”—an 
extremely lenient standard that is only violated if government 
officials could not possibly have believed that their actions would 
benefit the public in any way. Judges using this test typically imagine 
whether in a hypothetical world, the governments’ actions might 
have been justified, and, if so, to rule in the government’s favor, 
regardless whether those imaginary facts bear any relationship 
to what actually happened. Some courts have even said that 
facts are irrelevant under this test.41  This contrasts sharply with 
the “strict scrutiny” applied to other kinds of constitutional rights, 
such as freedom of speech or freedom to travel. Under that test, 
the government’s actions must be “narrowly tailored to achieve 
a compelling government interest”—an extremely demanding 
standard that requires the government’s actions to be precisely 
designed to accomplish an exceptionally important goal.
   There is no basis in either the state or federal constitutions 
for treating different kinds of rights differently. Indeed, there is no 
constitutional foundation for the idea of rational basis scrutiny to 
begin with. Nevertheless, ever since it was created, both state and 
federal courts have applied rational basis when addressing cases 
that involve such rights as private property or economic liberty. As 
a consequence, if government deprives a person of the right to 
express an opinion, that person can ask a court to intervene and is 
likely to prevail under “strict scrutiny”—whereas if the government 
deprives the same individual of the right to run a business, choose 
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working hours, or build a home, he or she is unlikely to win a lawsuit 
because courts will apply deferential “rational basis scrutiny.” In 
short, rational basis is a deference doctrine that applies not just to 
administrative agencies, but to all government officials.42

   One significant problem with rational basis it is that it 
presumes in favor of the government and places the burden of 
proof on the individual—who must disprove the constitutionality 
of a challenged law. Because it is impossible to prove a negative, 
this burden makes it virtually impossible to win such cases against 
the government, especially where courts consider the actual 
facts irrelevant. In sum, citizens challenging the constitutionality 
of restrictions on their economic liberty or private property rights 
must prove that those restrictions are utterly irrational—and even 
then, it is unlikely that courts will rule in their favor.
   This creates the same accountability problem mentioned 
above. Regulators know their decisions will probably never be 
challenged, and if they are, the court will look for some way to 
rule in their favor. Thus, like other deference doctrines, rational 
basis encourages more regulations and vaguer, less reasonable 
regulatory behavior. 
   Some judges have expressed concern about the excessive 
deference that rational basis embodies. For example, in 2012, 
two D.C. Circuit Court judges wrote that the “practical effect of 
rational basis review ... is the absence of any check on the group 
interests that all too often control the democratic process. It 
allows the legislature free rein to subjugate the common good 
and individual liberty to the electoral calculus of politicians, the 
whim of majorities, or the self-interest of factions.”43 And the Texas 
Supreme Court refused to use the rational basis approach in a 
2015 decision called Patel in which one of the justices called it “a 
misnomer, wrapped in an anomaly, inside a contradiction … less 
objective reason than subjective rationalization.”44 
   Patel is significant because one bizarre fact about rational 
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basis is that it was created by federal courts as a way to apply the 
federal Constitution, but was later adopted by state courts as a 
way to apply their state constitutions. This makes little sense. State 
courts are not bound by federal legal doctrines when they interpret 
their own state constitutions. In fact, most state constitutions 
were written long before the invention of rational basis, meaning 
that the authors and ratifiers of those state constitutions cannot 
have expected courts to copy-and-paste the federal rational basis 
standard. In fact, as one Alabama Supreme Court justice observed 
in a 2007 decision, the Alabama Constitution was written in 1901, 
more than 30 years before federal courts invented rational basis 
deference. Its authors and the people who ratified their work 
expected courts to apply the much more skeptical legal test that 
courts used in 1901. There’s no justification for state judges to 
employ the lenient rational basis theory when enforcing the state 
constitution.45 
   Nevertheless, most state judges continue to echo federal legal 
theories such as rational basis deference without considering such 
questions at all. For example, in a sweeping decision that overruled 
51 separate state-level precedents, the Washington Supreme 
Court declared in 2019 that the state constitution’s “due process 
of law” clause would from now on be interpreted identically with 
the federal Constitution’s “due process of law” clause—meaning 
it would follow federal decisions from the 1930s, even though the 
Washington Constitution was written in the 1890s.
   The Patel case represents a far better approach. There, the 
Texas Supreme Court refused to adopt the extreme deference of 
the federal rational basis test, noting that the Texas Constitution’s 
wording does not mirror the federal Constitution, and there’s no 
reason for state judges to simply follow federal courts in lockstep. 
It concluded that Texas courts should use a test more protective 
of individual rights—and decide for themselves whether restrictions 
on those rights are constitutional.



22

THE RIGHT TO EARN A LIVING ACT

   But even where state judges don’t take the lead in resisting 
the excessive deference of the rational basis test, state legislatures 
can act. Arizona recently adopted two important pieces of 
legislation that restrict the power of agencies to impose regulations 
that burden economic freedom in the context of occupational 
licensing. 
   An occupational license is a government permission slip 
to work in one’s chosen field. Occupational licenses have been 
required for some professions, such as doctors and lawyers, for 
decades. Other restrictions—such as licensing laws for florists, 
interior designers, and landscape architects—are more recent. 
The historical justification for requiring government preapproval 
before engaging in an occupation is that regulators can protect 
the public from harm or fraud by requiring that the practitioner 
prove that he or she meets certain standards before engaging in 
dangerous or risky professions. But over the years, such limits have 
been increasingly imposed on professions that pose no serious risk 
of harm, or for reasons that bear no connection to public health or 
safety. 
   In the 1950s, only 5% of jobs required an occupational license. 
Today, roughly one in four require government permission.46 While 
fewer than 30 occupations are licensed in all states (mostly in the 
health professions), over half of all state-licensed occupations 
are only licensed in one state—a strong indication that these 
occupations are not a real danger to public safety. These include 
graphic designers, audio engineers, braille instructors, and travel 
agents.47 States require occupational licenses for such innocuous 
professions as chimney sweepers (in Vermont),48 bed salespeople 
(in West Virginia),49 and florists (in Louisiana).50 Other examples 
include locksmiths, alarm installers, and furniture upholsterers. 
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   Of course, when it comes to the right to earn an honest living 
in these and other occupations, our system should presume in 
favor of freedom and require regulators to at least provide a good 
reason when they undermine a person’s freedom to get a job. The 
Right to Earn a Living Act, developed by the Goldwater Institute 
and enacted in Arizona in 2017,51 corrects this accountability 
problem and restores the right to earn a living to its proper status 
as a protected right. 
   The Act puts the burden of proof back where it belongs: on 
the regulators who restrict economic freedom, instead of on job-
seekers. Whenever bureaucrats restrict people’s right to use their 
skills to provide for themselves and their families, the Act requires 
government to show a genuine public health and safety need for 
that restriction. If the government cannot prove the regulation is 
necessary to serve the public, then it should not impose it. 
   During legislative debate over the Act, opponents argued 
that it would result in a flood of litigation. Advocates countered 
that it would actually result in less regulation as well as more 
sensible regulation, and thereby protect individual rights without 
an increase in lawsuits. Since this law was enacted, the latter 
prediction has proven correct. 
   One illustrative example is the case of Annette Stanley, a 
behavioral health counselor who received her license in Kansas 
after completing more than 2,000 hours of supervised work 
experience. That experience was overseen by a counselor who 
had been practicing in the field for 20-plus years. After Stanley 
was licensed, her husband got a job in Arizona, and the family 
relocated there. But when Stanley asked Arizona regulators to issue 
her a license, the state’s Board of Behavioral Health said no, citing 
a rule that required license applicants to demonstrate that they 
had a certain number of hours of supervised work experience—but 
did not allow applicants to count any hours that were obtained 
from a firm in which the applicant had an “ownership interest.”  
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   Since Stanley had completed her thousands of hours of 
required experience in Kansas in an office that she co-owned with 
her supervisor, none of her supervised experience hours counted. 
   Stanley challenged the Board’s denial of her application on 
the grounds that its no-ownership rule violated the requirements of 
the Right to Earn a Living Act. It could not be plausibly argued that 
such the rule actually protected public safety. Rather than face 
litigation—where a court would have applied its own independent 
analysis instead of rational basis deference—the Board decided 
to change the rule and issued Stanley a license.52 In other words, 
because there was now accountability in a system that previously 
lacked it, the regulators engaged in more sensible rulemaking. 
   Arizona took another step in licensing reform in 2019 by 
adopting the Universal Recognition Act—a law that automatically 
recognizes occupational licenses issued by other states, with 
certain narrow exceptions. This Act imposes an important limit on 
occupational licensing by recognizing this simple fact: If someone 
has been safely and productively practicing an occupation in 
another state, that person does not suddenly become unsafe or 
unqualified by crossing state lines. 
   Under this law, if an individual has been practicing in good 
standing with a license in another state for at least a year and 
relocates to Arizona, Arizona will recognize that license upon 
relocating.53 This reduces one of the largest barriers to occupational 
mobility and prevents regulatory boards from imposing arbitrary 
criteria on individuals who are already trained and experienced 
in their trades. It also holds regulators accountable by requiring 
them to justify imposing restrictions on in-state licensees that do 
not exist in other states. 
   The Right to Earn a Living Act and the Universal Recognition 
Act also help address one of the most persistent problems with 
regulatory agencies: their tendency to serve the interests of 
regulated industries instead of the public by creating barriers to 
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competition. In many cases, regulators have imposed restrictions 
on entry into a trade or profession that do not protect public health 
or safety, but only make it harder to compete against those who 
already have licenses. For example, barbering and cosmetology 
licensing boards have sought to prohibit people from braiding hair 
or even blow-drying hair if they lack government-issued barbering 
licenses—even though these individuals are not cutting hair, using 
chemicals, or otherwise threatening the public health or safety. 
(Fortunately in 2019, Arizona also passed legislation specifically 
allowing blow-drying without a license.54) Such restrictions do not 
protect the public but do protect the private financial interest of 
existing companies who prefer not to compete economically. 
   These two pieces of legislation help refocus the attention 
of regulators on their true mission, which is protecting the public 
interest. 
   Still, licensing and permit requirements can be a significant 
burden on individual rights and on economic productivity simply 
due to their vagueness or lack of time constraints. That issue has 
been the focus of another reform proposal offered in Arizona and 
other states in recent months: Permit Freedom.
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PERMIT FREEDOM

   The Permit Freedom Act offers three commonsense—and 
constitutionally obligatory—proposals to reform the way permits 
and licenses are issued. 
   First, when government requires a person to obtain a license 
or a permit for anything, the criteria for obtaining that permit 
must be clear and unambiguous—as opposed to vague language 
such as “good cause.” Second, the applicant should be given a 
specific date on which the permit will either be granted or officially 
denied, as opposed to letting the agency indefinitely delay action 
on the application.55 Finally, if an applicant is denied a permit and 
wishes to challenge that in court, the applicant should be given an 
unbiased hearing before an independent judge instead of having 
the case heard by the same bureaucrats who denied the permit to 
begin with. 
   These three requirements are technically already required 
by the federal Constitution. In the 1950s, the U.S. Supreme Court 
issued a series of decisions involving permits to show films, hold 
parades, or engage in other expressive activities. The Court said 
that while it is acceptable for government to require permits, it 
must also give applicants these three “procedural safeguards.”56 

And these safeguards apply not only to permit requirements that 
relate to freedom of speech, but to permit requirements that affect 
any of the “freedoms which the Constitution guarantees.”57

   Nevertheless, these requirements are routinely ignored 
by state and local officials who phrase permit requirements in 
ambiguous terms, provide no specific deadlines, and then force 
rejected applicants to appeal a decision to an administrative 
agency hearing rather than a court. 
   Consider the case of Lee Sepanek, who was threatened by 
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the city of Phoenix with a series of vague demands for decorating 
his home with holiday lights. For over 30 years, Lee and his wife 
created one of the most impressive and anticipated holiday 
displays in Arizona and opened their beautiful display up to friends, 
neighbors, and visitors to enjoy. But in 2018, city representatives 
threatened to shut down the Sepaneks’ display and ordered them 
to stop offering free hot chocolate and cookies to visitors. Among 
other things, the city claimed that the Sepaneks would need a 
“mobile food vending” permit—even though they were not selling 
the cocoa or cookies and were offering them to people from a 
table in their yard, so were not “mobile.” Securing such a permit 
would have required the family to obtain space at a restaurant 
to serve as a vending facility and to obtain health department 
approval. Yet the city also refused to say whether obtaining this 
permit would allow the Sepaneks to continue displaying their 
lights and serving cocoa. Instead, officials ordered the couple to 
provide parking for visitors—without ever specifying what would 
satisfy the city’s demands. 
   Lee’s case is not unusual: Permit applicants often are 
not given objective guidelines that clarify what will and won’t 
qualify them for permits, but instead are provided vague, 
incomprehensible criteria such as “good cause,” which maximize 
the power of bureaucrats to decide when to issue a permit. 
And absent a specific deadline on a permit application, the 
government can delay a decision indefinitely, knowing that the 
applicant cannot sue as long as the government doesn’t issue a 
final decision, a rule judges call “ripeness.” And if the government 
does issue a final decision, and the individual sues, he or she is 
usually required to participate in an administrative hearing 
first—a hearing overseen by the agency itself—instead of going 
to a judicial court. This deprives people of the right to have their 
cases decided by an unbiased decision-maker. In fact, because 



28

administrative hearings are often exempt from the evidentiary 
and procedural rules that apply in courts, people have little real 
chance of prevailing. 
   Fortunately, after being threatened with litigation, the city 
of Phoenix backed down in Lee’s case. But similar acts of arbitrary 
government action occur daily. The Permit Freedom Act remedies 
these problems, not by repealing any existing permit or licensing 
requirements, but by ensuring that the “procedural safeguards” 
that should already apply are in fact respected as a matter of 
state law. 
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REGULATORY RESET

   Since at least the 1970s, sunset requirements have been 
viewed as a helpful way to periodically review the effectiveness 
of agency regulations and, when they prove obsolete, to 
eliminate them. Sunsetting takes different forms: Some sunset 
provisions provide that a law will expire automatically unless it is 
renewed; others require government agencies to reevaluate their 
effectiveness at certain intervals; still others simply transfer power 
from one agency to another after a certain lapse of time. The 
effectiveness of sunset requirements is debatable, however. One 
U.S. News study found that most states rarely eliminate agencies 
or laws through sunsetting.58 This may, however, undervalue the 
degree to which sunsetting works as a threat to prevent agencies 
from engaging in abuse. And in some instances, sunsetting 
requirements have proven quite effective.
   For example, two states recently allowed their codes of 
administrative regulations to sunset. In Idaho, the legislature 
must reauthorize the administrative code each year.59 In 2019, the 
legislature did not do so, and the code expired on July 1, 2019.60 
The governor then worked with the legislature to review the code 
and reauthorize those rules that were effective, but not those that 
were not. Similarly, in 2016, Rhode Island required state regulators 
to refile existing rules as it moved to an electronic system for 
administrative rules.61 If agencies failed to do so, the rule would no 
longer be enforceable. Rhode Island’s sunset review process led to 
the elimination of several outdated or ineffective rules, some 31% 
of the state’s administrative code.62 
   Arizona recently introduced legislation called the Red 
Tape Review Act, developed by the Goldwater Institute, which 
combines the Rhode Island and Idaho measures. The Act would 
require the state legislature to annually review and reauthorize 
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the administrative code and would provide for a one-time 
sunset of the entire code so that it can be reviewed. During this 
process, rules that are outdated, costly, or ineffective need not 
be reauthorized, while those that work well can be renewed and 
strengthened if necessary. Although state law already requires 
agencies to periodically review their own rules, it is imperative 
that the legislature ultimately take charge—as state constitutions 
require—by reviewing and reauthorizing the state’s regulations. 
That alone can avoid self-serving by agencies and respect both 
democratic principles and the separation of powers by ensuring 
that the elected, lawmaking branch of government has the final 
say on the restrictions that affect the life of every Arizonan.
   Many regulatory restrictions were put on the books decades 
ago and have not been seriously examined since. In Arizona, for 
example, there are over 64,000 restrictions that include such 
antiquated and odd rules as dictating which prizes can be given 
away at the Arizona State Fair (water guns are prohibited!63) and 
barring individuals who hold liquor licenses from storing liquor at 
any location other than that identified on the license (hopefully the 
restaurant doesn’t flood!).64

   Most Americans clean their homes periodically, getting rid of 
clutter and keeping the good stuff. When thousands of restrictions 
govern our daily lives, we should expect our government to do the 
same. This is particularly true when most of these laws were not 
put in place by lawmakers in the first place but were created by 
unelected and mostly unaccountable administrative agencies. 
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CONCLUSION

   The genius of the U.S. Constitution is the careful separation 
and balance of powers. As James Madison observed, “The 
accumulation  of all  powers  legislative,  executive  and  judiciary 
in the same  hands, whether of one, a few or many, 
and whether  hereditary,  self-appointed, or  elective, 
may justly be pronounced the very definition of tyranny.”65 Yet that 
is precisely what the modern administrative state does. 
   Governors, presidents, and legislators have often spoken 
of the need to reduce the size and scope of administrative power 
and have taken steps to repeal specific rules or eliminate certain 
regulations. Yet the power of the administrative state continues 
to grow because its agents are unaccountable. The package of 
proposals outlined here attempts to address this accountability 
problem. Madison knew, as lawmakers should, that a government 
of separate powers under which its actors are made to answer 
for their decisions is the only type of government capable of 
preserving liberty.
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