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The Problem of Administrative Deference

A fundamental tenet of our legal system is that when two parties
appear before a court, they are on equal footing. That is, the court
ought to apply the law equally to both parties, weigh the merits
of each case impartially, and not be predisposed in favor of one
party's legal arguments over another. Yet in judicial actions
that involve decisions from administrative agencies, a series of
deference doctrines require courts to defer to the government
when the government is prosecuting or defending an action from
an administrative agency. In other words, in cases in which a court
applies deference to administrative agencies, the court is obligated
to put its proverbial thumb on the scale for the government and its
legal arguments.

The most pernicious of these deference doctrines are known as
Chevron " and Auer 2 Chevron deference requires courts to accept
an agency's interpretations of arguably ambiguous statutes. Aver
deference requires courts to defer to an agency'’s interpretation of
its own regulations.

These doctrines raise core due process and separation of powers
concerns because they prevent meaningful and impartial review
of decisions from executive branch agencies by the judiciary.
Courts are supposed to exercise their independent judgment when

interpreting the laws created by the legislature, but deference short-
circuits this process and bars courts from questioning the executive
branch’s interpretation of laws the legislature enacted, or worse,
the agency's self-created rules. As Columbia Law School Professor
Philip Hamburger observed, “When the government is a party to
a case, the doctrines that require judicial deference to agency
interpretations are precommitments in favor of the government's
legal position, and the effect is systematic judicial bias."*

This structural accountability problem is accompanied by a
practical one. Namely, regulators in the executive branch know
they can create expansive rules, investigate borderline violations,
and adjudicate close cases in their favor because if those rules are
challenged, the regulators will likely win. * This results in more and
more rulemaking, much of itarbitrary. It results in more investigations
and more findings of violations. And ultimately, it results in bigger,
more intrusive government. In the absence of judicial deference,
however, agencies and the regulators who staff them would be
more constrained in their rulemaking, more measured in their
interpretations, and more principled in their enforcement actions.
In other words, they would be more careful because they would be
more accountable.
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State-based Legislative Reform

While much commentary has focused on the myriad problems
that judicial deference has created at the federal level, deference
to administrative power is not a uniquely federal problem. Many
state courts have either expressly adopted Chevron or other forms
of deference doctrines or have fashioned similar versions. ® This has
turned judicial deference into a nationwide foundation for a large
and powerful administrative state at both the federal and state level.

Efforts to reform deference doctrines have traditionally been
focused on the judiciary, but a solution need not come only from the
courts, ® Deference doctrines are based on judicial interpretations
of the Federal Administrative Procedures Act (APA). 7 That law sets
out the legal framework for how courts review administrative
decisions, and clarity in the statute could direct courts on how
to address deference or whether to apply it at all. Because many
states model their state-level administrative procedure statutes on
the federal APA & state legislatures can play a key role in scaling
back or eliminating this centerpiece of the administrative state. This
provides a unique opportunity for state legislatures to lead the way
in this important area.
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This is precisely what was done in Arizona. In 2018, based on
legislation developed by the Goldwater Institute, Arizona became
the first state in the country to eliminate the state equivalent of
Chevron and Auer deference by statute. That was accomplished by
including a new sentence in the scope of review section of Arizona’s
APA:

In a proceeding brought by or against the regulated party, the
court shall decide all questions of law, including the interpretation
of a constitutional or statutory provision or a rule adopted by an
agency, without deference to any previous determination that
may have been made on the question by the agency. ®

This change eliminates both Chevron and Auer types of deference
at the state level and reinforces the courts’ obligation to exercise
their own independent judgment when interpreting the law.

Is Arizona's Statutory Revision Effective?

Now that the courts and state agencies have had an opportunity
to interpret and apply Arizona's law, a key question arises: Is it
effective?

Research conducted in the first three years of the law's operation
from both the courts and the state attorney general's office suggests
that it is. ' Specifically, the courts appear to be faithfully applying
the law by not deferring to the administrative agencies on legal
questions, and the state does not appear to be seeking deference
in cases involving agency actions.

Prior to the adoption of the amendment to Arizona's APA, Arizona
courts applied a form of both Chevron and Auer deference. In Arizona
Water Co. v. Arizona Dep’t of Water Resources, citing Chevron, the
Arizona Supreme Court held that in cases where “the legislature has
not spoken definitively to the issue at hand, ‘considerable weight

should be accorded to an executive department’s construction
of a statutory scheme it is entrusted to administer” " The state
Supreme Court went on to write, “a court may not substitute its own
construction of a statutory provision for a reasonable interpretation
made by the administrator of an agency. * In other words, the
Arizona Supreme Court applied Chevron and deferred to a state
agency's legal interpretation of an arguably ambiguous statute. The
court also previously held that when agency rules are in dispute,
state courts should defer to an “agency’s reasonable interpretations
of its own regulations, thus adopting the Auer doctrine in Arizona
courts. ®

The revisions to Arizona's APA made clear that Arizona courts should
do neither of those things. And the courts appear to be interpreting
that law as intended.
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Since the statutory revisions have been in place, decisions from
state appellate courts in 10 cases have directly cited the law as
part of their legal analysis. " And the cases make clear that no
deference is accorded to an agency's interpretation of a statute it is
charged with implementing, ™ or to an agency's interpretation of its
own rules. ® In citing the statutory revision and rejecting deference
to agency interpretation of statutory provisions and agency rules,
Arizona courts, including the Arizona Supreme Court, therefore
appear to have firmly rejected the previous application of Chevron
and Auer deference that existed prior to the adoption of the new law.

The rejection of deference doctrines appears to have had a
significant impact on the outcome of several cases in a manner
favorable to the regulated party. For example, in Saguaro Healing
LLC, the Arizona Supreme Court rejected the Arizona Department
of Health Services' interpretation of the medical marijuana statute
it is charged with administering, as well as an agency rule that
implemented that statute, because “we do not defer to the agency’s
interpretation of a rule or statute."” The court then went onto grant a
license to the regulated party. Similarly, in Maricopa Cnty. v. Viola, the
Arizona Court of Appeals rejected the Maricopa County Assessor's
interpretation of the statutory definition of “full cash value” to find
in favor of a lower tax assessment for a taxpayer operating low-
income housing. ®

One Arizona court also discussed the legislative intent underlying
ARS. § 12-910(E) as an important accountability measure for
agency actions that specifically involve occupational licensing. In
Ruben v. Arizona Medical Bd, ®, the Court of Appeals cited both AR.S.
§ 12-910(E) and the Right to Earn a Living Act %, another measure
developed by the Goldwater Institute and passed by the Arizona
Legislature in 2017 that raises the standard of judicial review in
occupational licensing cases, as evidence of legislative intent to rein
in the administrative state. The court cited the Arizona Governor's
approval message upon signing the Right to Earn a Living Act,
whichread in part, “Itis simply unjust for government to decide who
can and cannot earn a living except when absolutely necessary
to protect public health and safety” # It then went on to read the
statutory revisions to the APA and the Right to Earn a Living Act
together to observe that “subsequent actions of the Governor and
legislature provide additional evidence of the intent of both elected
branches of government to change the law in favor of increasing
judicial scrutiny of—and agency accountability for—occupational
licensing actions.” # The court, therefore, not only read the plain
lanauge of AR.S. § 12-910(E) as eliminating deference to agency
actions, but also affirmed the legislature’s intent to increase both
judicial scrutiny of and accountability for decisions from Arizona’s
administrative agencies.

In addition to the judicial decisions that have applied the language
of ARS. § 12-910 to eliminate deference to agencies, the state
also appears to be appropriately applying the law by not seeking
deference in cases involving agency actions. Shortly after AR.S.
§ 12-910(E) was enacted, the Goldwater Institute submitted an
ongoing public records request to the Arizona Attorney General's
Office seeking all court filings in which the state cited the new law
and discussed deference.

A review of those court filings reveal that the state generally
did not ask the courts to defer to administrative agencies on
disputed questions of law. Unlike the appellate decisions, in most
instances, the Arizona Attorney General's Office did not cite directly
to AR.S. § 12-910(E), but simply did not seek deference on legal
questions. # In one instance, the Attorney General cited AR.S. § 12-
910(E) and observed that no deference applied to the agency's legal
interpretations because “the agency’s legal conclusions concerning
questions of law and statutory interpretation do not bind this
Court” * More predictably, regulated parties cited to the APA
statutory revisions directly, emphasizing the law’s clear language
eliminating deference. # Thus the state has not generally sought
legal deference in light of the new law, and other litigants have
made use of its favorable standard for regulated parties.

The implementation and interpretation of Arizona’s APA revisions
show that the law is working as intended. As a result of this
reform, courts are plainly declining to afford deference to agency
actions involving disputed questions of law. At the same time,
state agencies, while not regularly citing the law directly, do not
appear to be seeking deference on legal questions. And litigants
and regulated parties are making use of the law in arguing for a
fair opportunity to challenge or defend against regulatory actions
in court.
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A Model for Congress and Other States

The statutory change that was made in Arizona can be made in
other states that model their administrative procedure acts after
the federal APA, or as stand-alone legislation in states that do
not. It can also serve as a model for federal reform. In fact, the
U.S. House of Representatives introduced and passed legislation
in 2016 that would address and eliminate Chevron deference,
although the measure never got a vote in the U.S. Senate. % Other

Judicial deference to agency actions is a significant problem in
American jurisprudence that has greatly expanded the size and
scope of the administrative state. But it is not only a federal problem
with a judicial solution. Instead, as the statutory reforms in Arizona
show, state legislatures can and should lead the way to ensure that
regulated parties get a fair hearing in court, and that administrative
agencies are accountable for the decisions they make.

state legislatures should take up this measure as a way to rein in
courts that have misapplied the APA's original language and intent,
as should Congress.
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