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INTEREST OF AMICUS 

The Arizona Commerce Authority (the “ACA”) is the state’s leading 

economic development organization tasked with growing and strengthening 

Arizona’s economy.  Among its primary duties are the recruitment of out-of-state 

companies to locate and expand their operations in Arizona and working with 

existing companies to maintain and grow their Arizona operations.  As a result, the 

ACA is vitally interested in laws and policies that promote or hinder economic 

development.  Proposition 208, by significantly increasing taxes, demonstrably 

hinders the state’s economic growth and does so in violation of Article IX, Section 

21 of the Arizona Constitution.   
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INTRODUCTION 

In an attempt to avoid the spending limits of Article IX, Section 21 of the 

Arizona Constitution, Proposition 208 summarily declares that it is exempt from 

those limits.  No party defends this statutory attempt to override constitutionally 

imposed spending limits.  Intervenor-Defendants argue, however, that distributions 

made pursuant to Proposition 208 constitute a “grant” under the exemption in Article 

IX, Section 21(4)(c)(v).  A distribution under Proposition 208 is not a “grant” for 

purposes of Article IX, Section 21 as Plaintiffs accurately explain in their Opening 

Brief.  See Plaintiff’s Opening Brief (February 26, 2021) at 9–17.  The ACA writes 

separately because the grant exemption in Article IX, Section 21 extends only to 

private grants, gifts, aid, or contributions—not “grants” from the state.   

Even if “grants” from the state could be exempt, the funds the school districts 

received under Proposition 208 plainly are not “grants” as that term is commonly 

understood and used.  Bestowing a grant implies a discretionary gift that is typically 

the result of an application process.  Proposition 208’s distributions, in contrast, are 

mandatory.   

Holding that Proposition 208’s distributions are not “grants” furthers the clear 

purpose of the voters in adopting Article IX, Section 21, which was to limit spending 

by school districts so as to reduce the likelihood of continuous tax increases that had 

preceded the adoption of the spending limit.  The voters were concerned about this 
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continual series of tax increases, in part, as they impair Arizona’s ability to attract 

and retain business that is vital to the economic well-being of the state.  Proposition 

208 does just the opposite of what the voters intended in Article IX, Section 21. 

Although the ACA continues to strongly support education in Arizona, 

Proposition 208, which was adopted as a statute—not a constitutional amendment—

violates Article IX, Section 21.  For that reason, the trial court erred in failing to 

grant Plaintiffs a preliminary injunction to enjoin the implementation of Proposition 

208. 

ARGUMENT 

Proposition 208, passed by voters in 2020, is the largest permanent income 

tax increase in Arizona history.  The express purpose of the surcharge is “to advance 

public education in this state.”  A.R.S. § 43-1013(A).  The Arizona Department of 

Revenue must “separately account for revenues collected pursuant to the income tax 

surcharge” imposed by Proposition 208 and must deposit those revenues into a 

newly created “student support and safety fund.”  Id. § 43-1013(B); see also id. § 15-

1281. 

Proposition 208 details how funds deposited into the student support and 

safety fund are to be spent.1  After subtracting for the costs of administering the fund 

1 The student support and safety fund consists of revenue raised through 
Proposition 208’s income tax surcharge, private donations, and interest on those 
monies.  Id. § 15-1281(A).   
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itself, the remaining funds must be spent as follows:  

(a)  50 percent to school districts and charter schools for the purpose 
of hiring teachers and classroom support personnel and 
increasing their base compensation,  

(b) 25 percent to school districts and charter schools for the purpose 
of hiring student support services personnel and increasing their 
base compensation,  

(c)  10 percent to school districts and charter schools for the purpose 
of providing mentoring and retention programming for new 
classroom teachers,  

(d)  12 percent to the “career training and workforce fund established 
by § 15-1282,” and  

(e)  3 percent to the “Arizona teachers academy fund established by 
§ 15-1655.”   

Id. § 15-1281(D).  Monies in the student support and safety fund may not be 

transferred to any other fund aside from those outlined, do not revert to the state 

general fund, and do not lapse under A.R.S. § 35-190.  Id. § 15-1281(A).   

Proposition 208 deliberately refers to distributions from the student support 

and safety fund as “grants.”  Id. § 15-1281(D).  For example, Proposition 208 states 

that “the state treasurer shall transfer all monies in the student support and safety 

fund . . . as follows: (1) Fifty percent as grants to school districts and charter 

schools . . . .”  Proposition 208 characterized the distributions as “grants” in an 

attempt to circumvent Article IX, Section 21 of the Arizona Constitution.   

Article IX, Section 21 imposes spending limitations on Arizona school 

districts and community colleges.  Aggregate expenditure limitations for all school 
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districts are determined each year pursuant to a formula, and the “aggregate 

expenditures of local revenues for all school districts shall not exceed” that 

limitation.  Ariz. Const., art. IX, § 21(2) (emphasis added).   

The spending limitations in Article IX, Section 21 apply to all “local 

revenues,” a term broadly defined to include “all monies, revenues, funds, property 

and receipts of any kind whatsoever received by or for the account of a school district 

or community college district or any of its agencies, departments, offices, boards, 

commissions, authorities, councils and institutions.”  Ariz. Const., art. IX, 

§ 21(4)(c).  No party disputes that this definition is broad enough to encompass 

revenues raised pursuant to Proposition 208.  The dispute focuses instead on one of 

the exceptions to the definition of local revenues—i.e., the “grant” exception, which 

reads:   

Any amounts or property received as grants, gifts, aid or contributions 
of any type except amounts received directly or indirectly in lieu of 
taxes received directly or indirectly from any private agency or 
organization, or any individual. 

Id. § 21(4)(c)(v).  According to Defendant-Intervenors, Proposition 208’s 

distributions are simply “grants” and are therefore excepted from the definition of 

“local revenues,” which in turn excepts the distributions from being subject to the 

aggregate expenditure limit.  This interpretation is flawed. 
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I. PROPOSITION 208’S DISTRIBUTIONS ARE NOT “GRANTS”; 
THEY ARE SUBJECT TO THE AGGREGATE EXPENDITURE 
LIMIT IN ARTICLE IX, SECTION 21. 

The “grant” exception does not apply to tax revenues collected and distributed 

pursuant to Proposition 208 for at least two reasons.  First, the grant exception 

applies only to grants received from private entities or individuals.  Second, even 

assuming the grant exception extended to state grants, taxes levied for the benefit of 

school districts and paid to those districts under Proposition 208 are plainly not 

“grants.” 

A. The Grant Exemption Excepts Only Private Grants From the 
Definition of Local Revenues. 

The text of the grant exemption illustrates that only private grants, gifts, aid, 

or contributions are exempt from the definition of local revenues.  To illustrate, the 

grant exception states:  

Any amounts or property received as grants, gifts, aid or contributions 
of any type except amounts received directly or indirectly in lieu of 
taxes received directly or indirectly from any private agency or 
organization, or any individual.   

Ariz. Const., art. IX, § 21(4)(c)(v) (emphasis added).  The phrase “received directly 

or indirectly from any private agency or organization, or any individual” modifies 

“[a]ny amounts or property received as grants, gifts, aid or contributions of any 

type.”  As a result, only private grants, gifts, aid, or contributions are exempt from 

aggregate expenditure limitations, unless the grant, gift, aid, or contribution was 

given in lieu of taxes.  Indeed, during the drafting of Proposition 208, the Arizona 
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Legislative Council interpreted Article IX, Section 21(4)(c)(v) this way.2 See 

Plaintiffs’ APPV1-063.  The trial court agreed that the Legislative Council’s 

construction was reasonable.3 See Plaintiffs’ APPV2-111.  

To construe Article IX, Section 21(4)(c)(v) to encompass non-private grants, 

one would have to read the phrase “received directly or indirectly from any private 

agency or organization, or any individual” to modify only the phrase, “amounts 

received directly or indirectly in lieu of taxes.”  This construction, however, would 

make Article IX, Section 21(4)(c)(v) redundant and incoherent.  To illustrate, the 

grant exception would be read as follows: 

Any amounts or property received as grants, gifts, aid or contributions 
of any type except amounts received directly or indirectly in lieu of 
taxes received directly or indirectly from any private agency or 
organization, or any individual.   

This reading results in redundant use of the phrase “received directly or indirectly.”  

The second use of the phrase “received directly or indirectly” makes sense only if it 

limits the class of “grants, gifts, aid, or contributions” subject to the exemption from 

“local revenues.”  If it modifies “amounts received directly or indirectly in lieu of 

2 The Legislative Council advised that Proposition 208’s attempt “to exempt 
the additional support for education prescribed by the initiative” from the aggregate 
expenditure limitation in Article IX, Section 21 was “likely invalid.”  Plaintiffs’ 
APPV1-063. 

3 The trial court ultimately did not issue an opinion adopting any construction 
of Article IX, Section 21(4)(c)(v), preferring to await further case development.  See 
Plaintiffs’ APPV2-111.   
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taxes,” it adds redundancy and ambiguity.  Such an interpretation is to be avoided 

by the Court.  See Fields v. Elected Officials’ Ret. Plan, 234 Ariz. 214, 218, ¶ 16 

(2014).

The trial court suggested that construing Article IX, Section 21 as limited to 

private grants would require additional commas in the text.  See Plaintiffs’ APPV2-

111.  Although additional commas are not necessary, it is useful to envision a comma 

before the word “except” and another after the words “in lieu of taxes.”  With the 

interpretive commas, the exclusion would read as follows:  

Any amounts or property received as grants, gifts, aid or contributions 
of any type, except amounts received directly or indirectly in lieu of 
taxes, received directly or indirectly from any private agency or 
organization, or any individual.   

However, the lack of commas is not dispositive because even without the commas, 

the only logical reading of the grant exemption is that it applies exclusively to private 

grants, gifts, aid, or contributions.    

The absence of commas is not surprising.  The 1980 Arizona Legislative Bill 

Drafting Manual, which was the edition in place when the constitutional language 

was proposed, advised legislators to “[u]se commas sparingly.”  See ACA-APP5,

The Arizona Legislative Bill Drafting Manual (January 1980) at 45, available at 

https://azmemory.azlibrary.gov/digital/collection/statepubs/id/38016.  Indeed, 

another constitutional amendment passed at the same time as Article IX, Section 21 

includes a similar “except” clause that is not set off from the remainder of 
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constitutional text by commas, but that plainly constitutes a standalone clause.  See 

Ariz. Const., art. IX, § 18(3)(a) (“[T]he value of real property and improvements and 

the value of mobile homes used for all ad valorem taxes except those specified in 

subsection (2) shall be the lesser of the full cash value of the property or . . . .” 

(emphasis added)).   

Context also demonstrates that the exemption applies only to private grants.  

The subsection immediately preceding the grant exemption excludes federal grants 

from the definition of local revenues.  Ariz. Const., art. IX, § 21(4)(c)(iv).  

Construing Section 21(4)(c)(v) to encompass grants, gifts, aid, or contributions from 

any source would render the text of Section 21(4)(c)(iv) superfluous because federal 

grants would already be exempt under Section 21(4)(c)(v).  Ariz. E. R. Co. v. State, 

19 Ariz. 409, 411 (1918) (“If it can be prevented, no clause, sentence, or word in the 

Constitution shall be superfluous, void, or insignificant; it being the duty of this court 

as an expositor to make a construction of all parts of the Constitution together, and 

not of one part only.”). 

Similarly, the subsection immediately after the grant exemption excludes 

“amounts received from the state for the purpose of purchasing land, buildings or 

improvements or constructing buildings or improvements.” Ariz. Const., art. IX, 

§ 21(4)(c)(vi).  Construing Section 21(4)(c)(v) to encompass grants, gifts, aid or 

contributions from any source would render the text of Section 21(4)(c)(vi) 
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superfluous to the extent those funds constitute grants, as they would under 

Intervenor-Defendants’ broad definition of the term “grant.”  The Court must avoid 

construing the grant exemption in a manner that renders other constitutional 

provisions superfluous, which is the inevitable result of construing the provision to 

apply to grants from any source.   

Finally, the history behind Article IX, Section 21 supports construing the grant 

exemption as limited to private grants.  The grant exemption was passed in 1980 as 

Proposition 109.  It was drafted and passed concurrently with Proposition 108, which 

became Article IX, Section 20 of the Arizona Constitution.  Article IX, Section 20 

imposes spending limitations on counties, cities, and towns, similar to those Article 

IX, Section 21 imposes on school districts, and even includes an identical definition 

of “local revenues,” including an identical private grant exemption.  Compare Ariz. 

Const., art. IX, § 20(3)(d)(v) with Ariz. Const., art. IX, § 21(4)(c)(v).   

The publicity pamphlet for Propositions 108 and 109 explains that 

expenditures of counties, cities, towns, and school districts must be limited to curtail 

the “ever-increasing local tax burden.”  See ACA-APP27, Publicity Pamphlet – 

Sample Ballot, June 3, 1980 Special Election at 76, available at 

https://azmemory.azlibrary.gov/digital/collection/statepubs/id/10632.  Supporters of 

the propositions observed that “[s]tate and local government spending ha[d] 

increased 250% from 1970 to 1979 or an annual increase of almost 11% throughout 
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the 1970s.”  ACA-APP17, id. at 66.  The expenditures limitations were implemented 

to “terminate government’s blank check drawn on people’s earnings” and combat 

the pressure on governing bodies “to increase the burden on the taxpayers of this 

state.”  ACA-APP17; see also ACA-APP27, id. at 76. 

In light of this purpose and history, it would make little sense to exempt state

grants, gifts, aid, or contributions to counties, cities, towns, or school districts from 

the aggregate expenditure limitations—assuming that a state “gift” is even possible.  

The purpose of the aggregate expenditure limitations is to curb spending and reduce 

the burden on taxpayers.  That purpose is entirely subverted if the state, as here, can 

tax its citizens and then transfer those funds to school districts under the guise of a 

“grant.” 

As illustrated above, both the text and the purpose of the grant exemption 

demonstrate that only private grants fall within the provision’s exemption.  Because 

the exemption does not encompass state grants, it has no application to funds 

distributed pursuant to Proposition 208.  The argument that taxes levied for the 

benefit of school districts pursuant to Proposition 208 are exempt from the aggregate 

expenditure limitation in Article IX, Section 21 should be rejected, and Proposition 

208’s statutory attempt to override constitutional text is unconstitutional. 
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B. Tax Revenues Levied For the Benefit of School Districts Are 
Not “Grants.” 

Even assuming the grant exemption extended to non-private grantors (it does 

not), tax revenues levied for the benefit of school districts under Proposition 208 are 

not “grants” as that term is generally understood.  The term “grant” is not defined in 

Article IX, thus, it must be interpreted according to its plain and ordinary meaning. 

See A.R.S. § 1-213 (“Words and phrases shall be construed according to the common 

and approved use of the language.”).  As Plaintiffs correctly state, the plain meaning 

of the word “grant” does not refer to mandatory taxation and spending.  See 

Plaintiffs’ Opening Brief at 11.  Rather, the word “grant” entails a voluntary or 

discretionary transfer of funds to be used for a particular purpose.4 See, e.g., 

“Grant,” Merriam-Webster.com Dictionary, https://www.merriam-

webster.com/dictionary/grant (defining “grant” as “something granted, especially: a 

gift (as of land or money) for a particular purpose”); see also Simpson v. Owens, 207 

Ariz. 261, 273, ¶ 35 (App. 2004) (courts may reference well-known and reputable 

dictionaries in construing laws).   

4 Intervenor-Defendants suggest that “Arizona’s voters exercised their 
‘discretion’ to fund and create a dedicated grant program through Prop 208 by 
approving it at the polls.”  See Intervenor-Defendants’ Combined Answering Brief 
and Separate Appendix of Appellees Invest in Education and David Lujan 
(March 15, 2021) at 33.  This argument illustrates the sweeping nature of Intervenor-
Defendants’ position, as, under this logic, all statutory expenditures would be 
considered grants awarded at the discretion of voters or the legislature.    
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Grants also generally include an application process whereby would-be 

grantees must establish their eligibility to receive such funds, as well as discretion 

on the part of the party giving or distributing the grants.  See Grants 101, Grants.Gov, 

https://www.grants.gov/learn-grants/grants-101.html (“The grant process follows a 

linear lifecycle that includes creating the funding opportunity, applying, making 

award decisions, and successfully implementing the award.”); “Government Grant,” 

Investopedia, https://www.investopedia.com/terms/g/government-grant.asp

(“Government grants aren’t just bestowed: they must be applied for.  Getting a 

government grant is an extremely competitive process.”); “Grant (money),” 

Wikipedia, https://en.wikipedia.org/wiki/Grant_(money)#cite_ref-1 (“In order to 

receive a grant, some form of ‘Grant Writing’ often referred to as either a proposal 

or an application is required.”). 

The Arizona School Board Association in its amicus brief cites some grant 

programs administered by the ACA as examples of “mandatory” grants. Brief of 

Amicus Curaie Arizona School Boards Association at 6 n. 4.  They are not.  For 

example, the Association claims that the Competes Fund grants are an example of a 

mandatory grant.  The Association relies on the language in A.R.S. § 41-1545.02(A) 

that states, “[t]he monies shall be paid, by grant . . . .”  However, just because the 

transfer of grant funds is mandatory once awarded does not mean that the grant itself 

is mandatory for every applicant.  The Competes Fund is a highly competitive 
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process; not every project or every program will qualify and Competes Fund grants 

are not awarded to every eligible applicant.  In any event, the Association overlooks 

the preceding sentence, which provides, “The chief executive officer may negotiate

the award of monies from the Arizona competes fund.”  A.R.S. § 41-1545.02(A) 

(emphasis added); see also A.R.S. § 41-1545.01(C) (monies are to be invested and 

divested only “on notice from the chief executive officer”).  The Association’s 

reliance on the ACA’s Job Training Fund as evidence of a mandatory grant is 

similarly misplaced.  The ACA’s rules for the Job Training Fund, issued under the 

authority of A.R.S. § 41-1005(A), requires a competitive process.  See ACA-APP29, 

“Arizona Job Training Program – Program Rules & Guidelines,” Arizona Commerce 

Authority, available at https://www.azcommerce.com/media/1542854/job-training-

rules-4-6-18.pdf. 

In contrast, Proposition 208’s distributions contain none of the hallmarks of a 

“grant” as the term is ordinarily used and understood.  They are mandatory, not 

discretionary.  See A.R.S. § 15-1281(C) (providing that the state treasurer “shall 

transfer all monies in the student support and safety fund” as outlined).  Nor must 

school districts apply or compete for Proposition 208 revenues.5  The transfer of tax 

5 In fact, Proposition 208 expressly exempts its funding provisions from 
statutory requirements generally applicable to government grants.  Government 
grants in Arizona are governed by Title 41, Chapter 24 of the Arizona Revised 
Statutes.  A.R.S. § 41-2702 provides that “[s]tate governmental units shall award 
any grant in accordance with the competitive grant solicitation requirements of this 
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revenues is automatic.  Proposition 208 simply does not operate as a grant program 

in the ordinary sense of the word. 

To be sure, the text of A.R.S. § 15-1281(C) refers to the distribution of 

Proposition 208 revenues as “grants.”  Intervenor-Defendants, who participated in 

drafting Proposition 208, appear to concede that use of the word grant in A.R.S. 

§ 15-1285 was an intentional drafting decision aimed at shoehorning distribution of 

the tax revenue generated by Proposition 208 into the constitutional exemption of 

“grants” from spending limitations.  See Intervenor-Defendants’ Combined 

Answering Brief at 23 & n.14 (stating that use of the word “grant” in Proposition 

208 was “by specific design”).  In any event, “substance controls over form” and 

“[c]ourts are not bound by labels”—especially labels created “by specific design.”  

Anderson v. Valley Union High Sch., Dist. No. 22, 229 Ariz. 52, 55, ¶ 4 (App. 2012).   

Intervenor-Defendants’ argument that Proposition 208 distributions are 

“grants” (instead of “taxes or local revenues”) focuses exclusively on the transfer of 

Proposition 208 tax revenues from the state to the school districts, as opposed to 

taxes from taxpayers being transferred directly to schools. See Intervenor-

chapter,” and sets forth requirements related to the submission and review of grant 
applications.  A.R.S. § 41-2703 sets forth procedures for waiving normal solicitation 
and award procedures under certain circumstances, but still requires that grant 
solicitations and awards foregoing the traditional application process remain 
competitive to the extent practicable under the circumstances.  Proposition 208 
exempts its school funding provisions from all of these statutory requirements 
applicable to government grants.  A.R.S. § 15-1281(E).  
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Defendants’ Combined Answering Brief at 23–27.  The elephant in the room, 

however, is the unavoidable fact that funds distributed to school districts under 

Proposition 208 originate from taxpayers and are mandatorily distributed.  Under 

Proposition 208, taxpayers certainly do not voluntarily give their money to school 

districts rather they pay a tax imposed and collected by the state. Any reading of 

Article IX, Section 21(4)(c)(v) that would include taxes levied for the benefit of 

school districts within the definition of “grants” simply ignores that reality.  The fact 

that the tax revenues generated for school districts by Proposition 208 make a pit 

stop in the state’s coffers on their way to schools cannot transform those tax revenues 

into grants.   

Intervenor-Defendants’ broad definition of the exemption for grants would 

swallow the spending limit rule and make the other exemptions to the rule 

superfluous.  Under their interpretation, any money transferred by the state for a 

stated purpose would be a grant.  There would then be no need for at least three of 

the other exemptions from definition of local revenues in Article IX, Section 21(4) 

that relate to funding received for a specific purpose.  See Ariz. Const., art. IX, 

§ 21(4)(c)(vi) (exempting “amounts received from the state for the purpose of 

purchasing land, buildings or improvements or constructing buildings or 

improvements”); Ariz. Const., art. IX, § 21(4)(d)(iv) (exempting “amounts received 

for the purpose of funding expenditures authorized in the event of destruction of or 
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damage to the facilities of a school district as authorized by law”); id. § 21(4)(d)(v) 

(exempting “revenues derived from an additional state transaction privilege tax rate 

increment for educational purposes that was authorized by the voters before 

January 1, 2001”).  Again, construing Article IX, Section 21(4)(c)(v) to render these 

provisions surplusage violates basic tenets of constitutional interpretation.  

Finally, and as noted above, the fundamental purpose of section 21 was to 

curtail increasing tax burdens.  Construing “grants” to include taxes raised for the 

benefit of school districts would be directly contrary to that purpose. The Court 

should reject Intervenor-Defendants’ attempt to expand the definition of “grants” to 

include the mandatory taxing and spending provisions of Proposition 208.     

C. A.R.S. § 15-1285 Is Not Severable. 

Plaintiffs correctly argue that Proposition 208’s improper attempt to exempt 

tax revenues raised for the benefit of school districts from constitutional spending 

limitations is not severable from the rest of the Proposition, and that Proposition 208 

must be enjoined in its entirety.  In determining whether a legislative measure begun 

by initiative is severable, the Court first asks, “whether the valid portion, considered 

separately, can operate independently and is enforceable and workable.”  Randolph 

v. Groscost, 195 Ariz. 423, 427, ¶ 15 (1999).  If it is, the Court will uphold it “unless 

doing so would produce a result so irrational or absurd as to compel the conclusion 

that an informed electorate would not have adopted one portion without the other.”  
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Id.; see also Citizens Clean Elections Comm’n v. Myers, 196 Ariz. 516, 522, ¶ 23 

(2000).   

The plain purpose of Proposition 208 was to tax high-earning individuals to 

raise revenue that could then be spent by school districts for specified purposes.  

Leaving the tax in place while severing the invalid attempt to exempt taxes raised 

from the aggregate spending limitation is neither workable nor rational.  Proposition 

208 does little to foster its purpose of providing increased support for school districts 

if revenue raised under the act cannot be spent.  It defies logic to suggest that voters 

would have voted for a tax increase expected to generate $827 million in its first 

year alone if that revenue could not be spent by its intended recipients.  See 

Plaintiffs’ Opening Brief at 20 (collecting authorities).  For fiscal year 2020, 

budgeted expenditures for school districts collectively were only $49.3 million 

below the aggregate expenditure limit, and statewide school districts expenditures 

were expected to exceed the aggregate expenditure limitation for fiscal year 2021.  

See Plaintiffs’ APPV2-64.6  With school districts already operating at or near 

aggregate expenditure limits, the reality is that all or a substantial portion of 

Proposition 208’s expected revenues cannot be spent.  Leaving the taxing provisions 

6 See ACA-APP44, JLBC FY 2021 Appropriations report (July 2020) at 148, 
https://www.azleg.gov/jlbc/21AR/FY2021AppropRpt.pdf.   
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in place when the revenues cannot not be spent is irrational, and clearly contrary to 

the voters’ intent.  Proposition 208 should be enjoined in its entirety.  

D. Plaintiffs’ Claims Are Ripe. 

Intervenor-Defendants contend that Plaintiffs’ facial challenge to Proposition 

208 is not ripe because school districts have not yet received or spent Proposition 

208 tax revenues.  See Intervenor-Defendants’ Combined Answering Brief at 16.  

This argument ignores the fact that Plaintiffs challenge Proposition 208 in its 

entirety.  “Ripeness is closely related to standing in that enforcement of the principle 

‘prevents a court from rendering a premature judgment or opinion on a situation that 

may never occur.’”  In re Estate of Stewart, 230 Ariz. 480, 484, ¶ 11 (App. 2012).  

Proposition 208’s income tax surcharge went into effect on December 31, 2020.  

A.R.S. § 43-1013(A).  Plaintiffs undoubtedly have a right to challenge the 

constitutionality of a statute that is currently in effect.  See Winkle v. City of Tucson, 

190 Ariz. 413, 418 (1997) (“If and when an initiative passes, a court may then 

determine whether its contents are preempted . . . or rendered invalid by any state 

law or constitutional clause then existing.”). 

Similarly, Intervenor-Defendants postulate that future circumstances may be 

such that school district spending will not exceed the aggregate spending limitation, 

either because school expenditures will decrease or further legislative action would 

increase the spending cap.  Again, this argument misses the mark.  The mere 
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possibility that the expenditure of Proposition 208 revenue might not exceed 

spending limitations does not strip litigants of their right to mount a facial challenge 

to the constitutionality of a statute that is currently in place and having real world 

impacts on Plaintiffs and other Arizonans.  There is always the possibility that 

intervening legislation or other circumstances will impact pending court 

proceedings.  But courts do not wait to rule on the constitutionality of existing 

legislation on the chance it may later be changed.  See Glavin v. Clinton, 19 F. Supp. 

2d 543, 547 (E.D. Va. 1998), aff’d sub nom. Dep’t of Com. v. U.S. House of 

Representatives, 525 U.S. 316 (1999) (“Congress may always moot out a 

controversy by passing new legislation, but that fact does not shield agency action 

from judicial review.”). 

Finally, despite Intervenor-Defendants’ efforts to inject factual disputes into 

this case, the issue presented is purely legal.  Proposition 208’s statutory attempt to 

override constitutional spending limits is facially invalid.  See State v. Fell, 249 Ariz. 

1, 3 ¶ 6 (App. 2020) (“But, of course, statutes must conform with the mandates of 

our state constitution.”).  No further factual development is necessary for the Court 

to find that Proposition 208’s blatant attempt to subvert constitutional spending 

limits is invalid, and the case is ripe for review.  See Thomas v. Union Carbide Agr. 

Prod. Co., 473 U.S. 568, 581 (1985) (holding that a case was ripe where it raised 

pure issue of law requiring no further factual development).   
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II. ARTICLE IX, SECTION 21 REPRESENTS THE PUBLIC’S VIEW 
THAT CONTINUAL TAX INCREASES WILL NEGATIVELY 
IMPACT ARIZONA’S ECONOMY.    

As explained above, Article IX, Section 21’s spending limit reflects a general 

Arizona voter policy against higher taxes. See ACA-APP27, June 3, 1980 Special 

Election Publicity Pamphlet, Legislative Council Arguments Favoring Proposition 

109 (Article IX, Section 21) (explaining how the lack of an adequate limitation on 

total spending by school districts and community colleges is responsible for the 

“ever-increasing” local tax burden); see also ACA-APP47, November 4, 1986 

General Election Publicity Pamphlet, Legislative Council Arguments Opposing 

Proposition 101, at 12 (cautioning that “[r]aising the limit may raise your taxes”); 

ACA-APP47, November 4, 1986 General Election Publicity Pamphlet, Legislative 

Council Arguments Opposing Proposition 101, at 13 (warning that “this Proposition 

allows more spending of both state and local tax money by school districts”).7

7 Intervenor-Defendants misconstrue Article IX, Section 21 as being concerned 
only with increases in local property taxes.  See Intervenor-Defendants’ Combined 
Answering Brief at 28.  Although high local property taxes were certainly a major 
impetus for Article IX, Section 21, the definition of local income under Article IX, 
Section 21 is by no means limited to property taxes or even taxes levied by local 
governments.  See Ariz. Const., art. IX, § 21(4)(c) (defining “local revenues” to 
include “all monies, revenues, funds, property and receipts of any kind whatsoever 
received by or for the account of a school district” (emphasis added)).  Further, and 
as noted previously, the pamphlet materials related to Article IX, Sections 20 and 21 
belie any argument that these constitutional amendments were aimed at curtailing 
only local property taxes.   
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One of the reasons behind the public’s reluctance to increase taxes is that 

higher taxes negatively impact economic development by making Arizona less 

competitive than neighboring states, as one Arizona voter explained in 1992 in 

reference to another tax limiting initiative:   

Some analyses rank Arizona as one of the highest taxed states in the 
nation. This reputation hinders economic development, discourages 
businesses from moving to this state, promotes migration of businesses 
from this state and places a competitive disadvantage on businesses 
remaining here. 

ACA-APP52, November 3, 1992 General Election Publicity Pamphlet, Legislative 

Council Arguments Favoring Proposition 108 (Article IX, Section 22), at 46.8

This is not merely one voter’s opinion, but it is supported by decades of 

research.  According to the Tax Foundation, twenty-six studies regarding the 

empirical relationship between taxes and economic growth were conducted between 

1983 and 2012.  See William McBride, What Is the Evidence on Taxes and Growth?, 

Tax Foundation (Dec. 18 2012), https://taxfoundation.org/what-evidence-taxes-and-

growth/. Of those twenty-six studies, all but three9 found that taxes have a negative 

effect on economic growth even after controlling for various factors such as 

8 In addition to Article IX, Section 21, Sections 20 and 22 of Article IX are 
additional examples of constitutional amendments reflecting the general voter policy 
to keep taxes low in Arizona.  The clear motivation behind these amendments was 
to make it more difficult to raise taxes, in part to keep Arizona competitive in 
attracting and retaining business.  

9 The three outliers were from studies performed before 1997.  
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government spending, business cycle conditions, and monetary policy.  Id.  The 

studies that distinguish between types of taxes found that corporate income taxes are 

the most harmful, followed closely by personal income taxes. Id. 

The findings from these studies are illustrated by significant real-world 

examples.  Within the last year, numerous big-name technology companies have left 

California, which has one of the highest income tax rates in the nation,10 and have 

relocated to states with lower or no income taxes.  See Andrew Osterland, Pandemic 

Heats Up State Tax Competition to Attract Businesses and Residents, CNBC (Feb. 

8, 2021, 8:01 AM), https://cnb.cx/36T4thr (explaining that “[m]ost experts expect 

more people and businesses will choose to locate where they can pay lower taxes,” 

citing tech-companies Oracle and Hewlett Packard’s relocation from California’s 

Silicon Valley to Houston, Texas (which has no income tax) as “the most prominent 

examples”); see also Jessica Bursztynsky, Palantir to Relocate Headquarters from 

Silicon Valley to Colorado, CNBC (Aug. 19, 2020, 4:58 PM), 

https://cnb.cx/3iU0JQa (discussing the relocation of data analytics software 

company Palantir Technologies from California to Denver, Colorado, which has a 

flat income tax rate of 4.63%).

10  As of this year, California’s top income tax rate is 12.3%, with Arizona’s new 
top rate of 8% not far behind. 
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A recent lawsuit filed in the United States Supreme Court by the State of New 

Hampshire further illustrates the economic advantages resulting from low income 

tax rates.  On October 19, 2020, New Hampshire filed a Motion for Leave to File a 

Bill of Complaint (“Motion for Leave”) in the United States Supreme Court alleging 

that Massachusetts’ newly enacted tax regulation—which subjects nonresident-

earned income received for services performed outside of Massachusetts to 

Massachusetts’ income tax—violates the United States Constitution’s due process 

and commerce clauses.  See generally ACA-APP93–135, Brief in Support of Motion 

for Leave To File Bill of Complaint, New Hampshire v. Massachusetts, No. 220154 

(2020).  Throughout its briefing, New Hampshire repeatedly emphasized the 

important role its income tax policy has played in bringing people and businesses 

into the state, which, in turn, has benefitted its overall economy:  

For decades, New Hampshire has made the deliberate policy choice to 
reject a broad-based personal earned income tax or a general sales 
tax. . . . New Hampshire’s sovereign policy choice has had profound 
effects. It has resulted in, on average, higher per capita income, lower 
unemployment, and a competitive edge in attracting new businesses 
and residents. In other words, it has helped create a “New Hampshire 
Advantage” that is central to New Hampshire’s identity. It is through 
this advantage that New Hampshire successfully distinguishes itself as 
a sovereign and competes in the market for people, businesses, and 
economic prosperity.  

ACA-APP60–61, Bill of Complaint ¶¶ 2–3, New Hampshire v. Massachusetts, No. 

220154 (2020).  Like New Hampshire, which relies on its tax policy to keep itself 

economically competitive, Arizona voters similarly implemented the school district 
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spending cap in Article IX, Section 21 to prevent heightened taxes that hinder 

economic development in the State. 

A recent study conducted by the American Enterprise Institute (“AEI”) 

confirms a direct correlation between a state’s income tax rate and its ability to 

attract and retain businesses and individuals within its borders.  AEI analyzed the 

driving factors behind America’s top ten inbound and top ten outbound states in 

2019, which revealed that state income taxes play a significant role.  See Mark J. 

Perry, Top 10 Inbound vs. Top 10 Outbound US States in 2019: How Do They 

Compare on a Variety of Measures?, AEI (Nov. 18, 2020), 

https://www.aei.org/carpe-diem/top-10-inbound-vs-top-10-outbound-us-states-in-

2019-how-do-they-compare-on-a-variety-of-tax-burden-business-climate-fiscal-

health-energy-housing-costs-and-economic-measures/.  According to AEI’s study, 

which utilized data from the Tax Foundation and U.S. Census Bureau, the average 

top individual income tax rate in the top ten inbound states was 3.5% in 2019 

compared to an average top income tax rate of 7.1% in the top 10 outbound states. 

Id.; see also Osterland, supra (explaining that four out of five of the of the highest 

outbound states ranked in the bottom five for business tax climate in 2021 by the 

Tax Foundation).  

Arizona was the number one inbound state in 2018 and 2019, during which 

its highest income tax rate was 4.54% in 2018 and 4.5% in 2019.  See Perry, supra.  
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According to a study by the Tax Foundation, this ranked Arizona as the fifth lowest 

income tax state in the nation, thereby rendering Arizona very competitive among 

neighboring states for attracting and retaining business and industry.  See Janelle 

Cammenga & Jared Walczak, Arizona Proposition 208 Threatens Arizona’s Status 

as a Destination for Interstate Migration, Tax Foundation (Oct. 14, 2020),

https://taxfoundation.org/arizona-proposition-208-education-funding/.  Prop 208’s 

substantial increase from 4.5% to 8% for the top tax bracket has moved Arizona to 

the eighth highest of all 50 states, making it an outlier in its region.  Id.  Indeed, 

Arizona’s 8% top income tax rate is higher than the average top rate of the top ten 

outbound states (7.1%).  See Perry, supra.  In contrast, Arizona’s neighboring 

states—New Mexico, Colorado, Utah, and Nevada—all have top income tax rates 

of under 5% (with Nevada having no income tax). 

Ultimately, Arizona’s ability to attract and retain business and industry is 

severely handicapped by Prop. 208’s unlawful tax increase.  A tax increase such as 

this is precisely what the voters sought to prevent when they amended the 

Constitution to implement a spending cap on school districts.  If this Court were to 

hold that Prop. 208 lawfully raises education funds through increased taxes (that by 

the plain terms of Article IX, Section 21, cannot be spent), the Court would be 

violating the will of the voters, which is to keep taxes low to maintain Arizona’s 

competitive status in attracting people and businesses to this state. 
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CONCLUSION 

Given that Proposition 208’s distributions will violate the aggregate 

expenditure limit in Article IX, Section 21 and are not exempt from such through 

the grant exemption, the Court should vacate the order of the trial court denying a 

preliminary injunction and remand this matter with instructions to enter the 

preliminary injunction as requested by Plaintiffs. 

RESPECTFULLY SUBMITTED this 22nd day of March, 2021. 

FENNEMORE CRAIG, P.C. 

By /s/ Timothy J. Berg
Timothy J. Berg (No. 004170)  
Emily Ward (No. 029963) 
Bradley J. Pew (No. 033876) 
Taylor Burgoon (No. 033970) 
Attorneys for Amicus Curiae 
Arizona Commerce Authority 
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ARIZONA JOB TRAINING PROGRAM 

PROGRAM RULES & GUIDELINES (RULES)1 

  
Section 1. Overview  

 

The Arizona Job Training Program (Program), administered pursuant to A.R.S. § 41-1544 
(effective August 9, 2017; see SB1524/HB2539) by the Arizona Commerce Authority 
(Authority), offers grants to assist eligible Arizona employers in maintaining or exceeding 
employee training expenditures. By supporting the design and delivery of customized 
employee training programs that increase the skill and wage levels of employee-trainees, the 
Program stimulates economic growth in Arizona. 

 
Program grants are payable on a cost reimbursement basis.  Grants cover up to 75 percent of 
the eligible costs for New Employee training and up to 50 percent of the eligible costs for 
Incumbent Employee training. 

 
In respect to grants issued on or after October 8, 2017, grants for both New Employee training 
and Incumbent Employee training (if applicable): (i) will provide (a) up to $8,000 of eligible 
training costs per employee-trainee in the case of rural employers and employers with fewer 
than 100 employees and (b) up to $5,000 of eligible training costs per employee-trainee in the 
case of all other employers, and (ii) the maximum grant amount for an employer in all cases 
will be $1.3 million and (iii) the maximum grant term in all cases will be determined by the 
Authority. 

 
Grants for New Employee training will be awarded on the basis of a competitive application 
process to the extent that the aggregate New Employee training grant amounts applied for 
exceed the amount of funds allocated to each funding round by the Authority. Grants for 
Incumbent Employee training may be awarded to eligible employers on the basis of a random 
blind drawing.  The Authority will provide notice of certain elements of each funding round 
via email to those requesting updates regarding the Program, as well as on its website consistent 
with Section 4(A)(1) below. 

 
The Program was initially funded by the Arizona Job Training Tax (the “JTT”), which financed 
the Arizona Job Training Fund.  The JTT expired on December 31, 2015 (collections in 
arrearages of JTT liabilities arising through December 31, 2015 are continuing), but the 
Arizona Job Training Fund continues to operate with other monies that were initially funded 
by the JTT.  The Program terminates on December 31, 2020, after which time no new grants 

                                                            
1 These Rules are issued under the authority of A.R.S. § 41-1005(A) (28) to govern the administration of the Arizona 
Job Training Program. These Rules supersede and replace Rules 14-01, 15-01, 15-03, 16-02 and 17-03 which 
superseded and replaced the rules set forth in Title 20, Chapter 1, Article 2 of the Arizona Administrative Code. In 
the case of any conflict between these Rules and governing statutes, the statutes will prevail. Section 8 of these 
Rules provides a glossary of capitalized terms used in these Rules. 

ACA-APP29



Job Training Rules & Guidelines (effective May 7, 2018)  
Page 2 of 15 

 

will be issued; grants issued on or before, and terminating after, December 31, 2020 will remain 
in effect through their respective contractual end date.      

  
Section 2.  Grant Eligibility  

A. Eligible Employers.  Subject to all additional requirements set forth in these Rules, an 
Employer or a Consortium is eligible for a Program grant if the Employer or each member 
of the Consortium: 
1. Is registered with and participating in the federal E-verify program as required by 

A.R.S. § 23-214(B); 
2. Pays Employee-trainees compensation as prescribed in Rules Section 2(b)(1); and 
3. In the case of an application for Incumbent Employee training, at least 12 months 

have elapsed since completion of any prior Incumbent Employee training grant 
awarded the Employer.  

B. Eligible Employees.  Subject to all additional requirements of these Rules, Employees are 
eligible to be included in an Employer’s approved Training Plan if: 
1. The average wage payable to all Employee-trainees throughout the term of the Training 

Plan is at least equal to the Qualifying Wage Rate as established as follows: 
a. Employers in Maricopa or Pima Counties with 100 or more employees: 1.0 x 

County Median Wage 
b. Employers in Maricopa or Pima Counties with 1 – 99 employees: 0.8 x County 

Median Wage 
c. All Counties outside of Maricopa and Pima: 0.8 x Balance of State Median Wage 

2. In the case of an application for New Employee training, the Employee-trainees are 
hired in employment positions qualifying as Net New Jobs after the date of submission 
of the Program grant application. 

  
Section 3.  Grants – Types of Grants, Amounts of Grants, Other Considerations  

A. Training Type. Grants may be issued either for New Employee training or Incumbent 
Employee training. New Employee training and Incumbent Employee training cannot be 
combined within the same grant. An Employer may have only one grant for each type of 
training at any point in time. 

B. Term. The maximum period will be determined by the Authority and disclosed pursuant to 
Section 4(A)(1) below prior to each funding round. 

C. Training Plans and Budgets. Grants are based on an Employer’s approved Training Plan, 
which will include an approved training budget. Grant funds are paid to reimburse a 
specified percentage of eligible training expenses incurred by an Employer in accordance 
with the approved Training Plan. The expenses must be incurred or contracted for after the 
date of submission of a Program grant application in the case of New Employee training 
(though such training is done at the Employer’s risk of non-reimbursement unless or until 
an award is made) and after the start of the grant training period in the case of Incumbent 
Employee training.  

D. Eligible Training Expense. Generally speaking, allowable training expenses must relate to 
job skill instruction that upgrades specific employee skills either for an Employee's current 
job performance or an Employee’s performance following a job promotion. 
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E. Section 1 of Schedule 1 to these Rules enumerates the specific allowable training expenses 
that qualify as expenses eligible for reimbursement by the Program. Section 2 of Schedule 
1 to these Rules enumerates, for illustrative purposes, certain (but not all) training expenses 
that expressly do not qualify as reimbursable expenses. 

F. Grant Amount. Grant amounts are determined as follows: 
1. Maximum Grant Amount. 

a. The maximum Program grant amount for any single grant will be determined by the 
Authority and disclosed in the notice set forth in Section 4(A)(1).  

b. If an Employer with an existing Program grant qualifies for a second grant at the 
same time (i.e., including, for example, if an Employer with a grant for Incumbent 
Employee training qualifies for a grant for New Employee training before the 
Incumbent Employee training is completed), the combined grant amounts cannot 
exceed the maximum amount set forth in the disclosure provided pursuant to 
Section 4(A)(1). 

2. Maximum Per-Employee Grant Allocation.  Grants cannot exceed the following limits 
in terms of training dollars per Employee-trainee: 
a. New Employee Training: 

i. Employers other than Small Employers: 
(A) Urban Employers: $5,000 per Employee-trainee filling a Net New Job. 
(B) Rural Employers: $8,000 per Employee-trainee filling a Net New Job. 

ii. Small Employers: $8,000 per Employee-trainee filling a Net New Job 
irrespective of the location of the Employer. 

b. Incumbent Employee Training: 
i. Employers other than Small Employers: 

(A) Urban Employers: $5,000 per Employee-trainee filling an Incumbent 
Employee job. 

(B) Rural Employers: $8,000 per Employee-trainee filling an Incumbent 
Employee job. 

ii. Small Employers:  $8,000 per Employee-trainee filling an Incumbent Employee 
job irrespective of the location of the Employer. 

3. Grants as a Percentage of Training Costs. Grants may not exceed the following limits in 
terms of the grant as a percentage of total eligible training costs under an approved 
Training Plan: 

a. New Employee Training: 75 percent, with the Employer responsible for the 
remaining 25 percent. Accordingly, for an approved Training Plan for Employee-
trainees filling Net New Jobs, the Employer must provide an Employer Match in 
cash or other resources, including qualified expenditures and authorized in-kind 
contributions at least equal to 25 percent of the eligible training costs included in 
the approved Training Plan. 
b. Incumbent Employee Training: 50 percent, with the Employer responsible for 
the remaining 50 percent (the Employer Match in such case). 
c. Employer Match. Section 3 of Schedule 1 to these Rules enumerates those 
expenditures and in-kind contributions that qualify as an Employer Match. Such 
expenditures must be incurred or contracted for (or in-kind contributions made) 
after the date of submission of an application for a Program grant application in the 
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case of New Employee training and after the start of the grant training period in the 
case of Incumbent Employee training. 

4. Relationship to Prior Year Training Budget. Grant funding can be provided only when 
an Employer’s training budget in the year of the grant application is equal to or in 
excess of the Employer’s training budget in the preceding year. 

  
Section 4.  Applications, Review, and Awards  

A. Time for Filing Applications/Description of the Funding Round. 
1. Prior to each funding round, the Authority will indicate via email and on its website, 

www.azcommerce.com: 
a. the date by which applications for Program grants must be submitted for each type 

of Program grant (i.e., New Employee training or Incumbent Employee training),  
b. the total amount of allocated funds made available for the funding round, 
c. the maximum amount available for each grant offered during the funding round, 

and 
d. the maximum term of the grant associated with each funding round. 

B. Forms for Filing Applications. The Authority maintains two (2) distinct forms for use in 
applying for Program grants: one for New Employee training and another for Incumbent 
Employee training.  Each applicant must use the form specifically designated for use in each 
case. Links to the application forms are available on the Authority’s website referenced in 
subsection (A) above. 

C. Content of Application Forms. An Employer must provide all information, including 
supporting documents, required by the application form. 

D. Method of Filing Applications. Applications for Program grants must be submitted 
electronically through the Authority’s Electronic Application System (EASY). EASY 
automatically dates and time stamps each Program application thereby establishing that the 
application was submitted in advance of the deadline for accepting such applications. 

E. Review of Applications. 
1. Only applications that are Substantially Complete in the Authority’s determination will 

be reviewed for funding. An application will not be regarded as Substantially Complete 
if, among other matters, the Employer-applicant fails to adequately respond to the 
questions in the application form and/or states that required information will be provided 
at a later date. 

2. During its review of an application, the Authority may request additional information, 
conduct a site visit, or otherwise discuss with the Employer any issue related to or arising 
from the application. 

3. If an Employer fails to provide any requested additional information by the earlier of (i) 
14 calendar days after request by the Authority (or up to the number of additional days 
that may be expressly granted by the Authority if the Employer seeks and receives an 
extension within the initial 14 day period – a taxpayer may receive an extension for good 
cause upon a showing of extreme hardship or undue burden being experienced by the 
taxpayer (extreme hardship or undue burden experienced by a third-party consultant or 
other representative of taxpayer shall not constitute adequate basis for an extension)) or 
(ii) the deadline for final submission of Substantially Complete applications for a 
competitive round (as applicable), the application will be considered withdrawn. If an 
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application is considered withdrawn, the application is treated as if it had not been 
submitted. As a result, any priority or timeliness associated with the application date will 
be lost. 

F. Priority. With respect to establishing priority among otherwise eligible applications for 
Program funding, the Authority will award grants as follows: 
1. New Employee Training. Grants for New Employee training will be awarded on the 

basis of a competitive process to the extent that the aggregate New Employee training 
grant amounts applied for exceed the amount of funds allocated to each funding round 
by the Authority.  For each competitive round of applications, the ACA will provide at 
least 30 days’ notice of the application due date and all necessary information regarding 
the process, selection criteria, and other applicable details as contemplated pursuant to 
Section 4(A)(1). As noted above, EASY automatically dates and time stamps each 
application thereby establishing that an application for New Employee training has been 
submitted in advance of the deadline for the applicable competitive round (subject to 
Authority review for determination that the application is Substantially Complete). 

2. Incumbent Employee Training. Grants for Incumbent Employee training, if applicable, 
are awarded through the random, blind draw process described in Section 5 of these 
Rules. 

G. Awards. 
1. With respect to qualifying applications for which funding is available, the Authority will 

determine the amount of the Program grant in accordance with Rules Section 3. Based 
on the application of the criteria in these Sections, the grant amount may be lower than 
requested in an application. 

2. The Authority will notify a successful Employer of a Program grant award and provide 
a Grant Agreement for the Employer-applicant’s signature. 

H. Processing Fee. Following the notification of award, the successful Employer-applicants 
must remit to the Authority a non-refundable application fee equal to one percent (1%) of 
the maximum grant amount awarded prior to execution of a Grant Agreement. The 
processing fee must be paid by check or wire transfer. 

I. Grant Agreements. 
1. Grant Agreements will set forth the specific terms governing a Program grant. 
2. In addition to the Program requirements set forth by statute and these Rules, Grant 

Agreements may set forth terms that, in the Authority’s discretion, ensure that Program 
funds are used appropriately and that the interests of the Authority and the State of 
Arizona are otherwise adequately protected and advanced. 

3. Except in extraordinary circumstances, as determined by the Authority, the terms of 
Grant Agreements are not negotiable. 

4. A sample grant agreement may be furnished by the Authority upon request by an 
Employer after an Employer has submitted a Program grant application.  Such sample 
will be provided for the review of the Employer, but the terms thereof may change 
through the selection and award process.   

5. Within 15 calendar days after receipt of the Grant Agreement, the Employer-applicant 
must sign the document and return the document and a completed “Substitute Form W-
9” to the Authority. If an Employer-applicant fails to comply in a timely manner, the 
Authority may consider the application as withdrawn. 
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J. Protests and Appeals. 
1. If the Authority denies an application, the Employer-applicant may appeal the decision 

within 30 days by submitting a timely written request for a hearing or a notice of appeal 
with an administrative law judge or the CEO pursuant to A.R.S. § 41-1092 et seq. The 
denial of a grant prohibits the Employer-applicant from receiving an award under the 
Program unless the appeal is successful. 

  
Section 5.  Random Blind Drawings for Incumbent Employee Training Awards  

A. As noted, if applicable, the Authority will award Program grants for Incumbent Employee 
training on the basis of random blind drawings. 

B. Consistent with Rules Section 4(A), the Authority will provide notice on its website when 
applications for Program grants for Incumbent Employee training will be accepted. Such 
notice will also: (i) identify the date and time established for the next random blind drawing, 
which will be at least 30 days from the date of the notice and (ii) specify the deadline by 
which expressions of Employer interest in participating in a forthcoming drawing must be 
submitted. 

C. An Employer can evidence its interest in participating in a forthcoming drawing by (i) 
completing the “Election to Participate” form that will be available on the Authority’s 
website for this purpose and (ii) submitting such form to the Authority electronically via 
EASY by the deadline established therefor. The length of such form will not exceed two (2) 
pages. An Employer is not required to submit the formal application for Incumbent 
Employee training at the same time as submission of the “Election to Participate” form. 

D. Each random blind drawing will be conducted at the offices of the Authority at the date and 
time referenced therefor in the Authority’s notice. 

E. In carrying out each random, blind drawing: 
1. A single drawing ticket will be assigned to each Employer who has submitted an 

“Election to Participate” form in a timely manner. 
2. All tickets for a drawing will be placed in an opaque container and stirred. The Authority 

will read the applicant’s name on each drawing ticket as the ticket is placed in the 
container. 

3. The Authority will hand pick each drawing ticket from the container one at a time until 
all tickets have been drawn from the container. The order in which the drawing tickets 
are removed from the container represents the order in which Incumbent Employee grant 
awards will be made subject to review of grant applications, final qualification and 
availability of funding. 

4. Following the drawing, the Authority will notify each Employer that submitted an 
“Election to Participate” form of the Employer’s position in the order established by the 
drawing. 

5. Further, following the drawing, the Authority will review actual Incumbent Employee 
applications, in the order established by the drawing, to determine their respective 
eligibility. For this purpose, Employers will be required to submit formal Incumbent 
Employee applications in accordance with the method described by Rules Section 4(D) 
not later than the date specified by the Authority. Failure to submit an application in a 
timely manner will result in a cancellation of the priority established by the drawing. 

6. Review of Incumbent Employee applications will be conducted in the manner described 
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by Rules Section 4(E). 
7. In the event funds are insufficient to fully fund an otherwise eligible application in the 

drawing, the Authority will offer the then available funds to the Employer- applicant. 
The Employer-applicant may then either accept the funds or withdraw its application. If 
a post-drawing application is withdrawn from the drawing process, the Authority will 
offer the otherwise allocable amount to the Employer-applicant next in rank. 

8. If funding is fully absorbed, the Authority will provide notice thereof to the remaining 
applicants in the drawing that have not been previously approved or denied a grant. 
  

Section 6.  Competitive Process for New Employee Training Awards  

A. As noted, the Authority will award Program grants for New Employee training on the basis 
of a competitive application process to the extent that the aggregate New Employee training 
grants applied for exceed the amount of funds allocated to each funding round by the 
Authority. 

B. Recommendations regarding priority for awards in the competitive process will be 
established by a panel of judges, which may include Authority staff and non-Authority staff, 
who will review grant applications and establish such recommendations.  The judges will 
evaluate grant applications based on the factors set forth in Schedule 2 to these Rules.  Final 
decisions regarding priority for awards will be determined by the Authority’s CEO.  

C. The Authority may adopt more detailed administrative procedures, outside its Rules 
process, consistent with these Rules and applicable law, to implement the provisions of this 
Section.  Such procedures will be posted on the Authority’s website. 

D. If an application is withdrawn from the competitive process, or if lesser funds are allocated 
in Grant Agreements than were allowed in awards, the Authority will offer the otherwise 
allocable amounts to the Employer-applicant(s) next in rank. 

 
Section 7.   Reporting and Reimbursements  

A. Reporting. 
1. General. On forms and in the manner determined by the Authority, Grantees must 

submit through EASY: (i) quarterly progress reports throughout the term of the Program 
grant and (ii) a final progress report not later than the time established by the Grant 
Agreement. The Authority may terminate a grant or demand repayment of prior grant 
payments for failure to comply with these reporting requirements.   

2. Requests for Reimbursement. Grantees must request reimbursement for approved 
training expenses on a form and in the manner determined by the Authority.  At the 
Authority’s discretion, such requests may be required to be signed by all employees 
receiving training and/or training providers including in-house training providers. 

B. Site Visit. The Authority may conduct one or more site visits of the Grantee’s place of 
business during the term of the grant or before the Authority makes the final disbursement 
of funds to the Grantee. 

C. Final Reimbursement. Upon a Grantee’s request, the Authority will determine the amount 
of a final grant disbursement. 
1. If the Authority determines that the Grantee has met all Program and Grant Agreement 

terms and conditions, the Authority will make the final grant disbursement due. 
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2. If the Authority determines that the Grantee has not met all Program and Grant 
Agreement terms and conditions, the Authority may: 
a. Make no payment or make a reduced final payment; or 
b. Send written notification to the Grantee requiring full or partial repayment of any 

amounts previously paid to the Grantee. 
The Authority retains the discretion to require full or partial repayment of any amounts 
previously paid to the Grantee if the Grantee has failed to comply with all Program and 
Grant Agreement terms and conditions irrespective of whether the Grantee formally 
requests a final grant disbursement. 

  
Section 8.  Definitions  

The following definitions, which are used in the preceding provisions of the Rules or in the 
Schedules, have the following meanings unless the context otherwise dictates: 

“Affiliate” means, in respect to a specified person or entity, a person or entity that, directly or 
indirectly, controls, is controlled by, or is under common control with such specified person 
or entity. In the context of an Employer, a parent entity owning at least 51 percent of the 
ownership interests of the Employer is deemed an “Affiliate” of the Employer. Similarly, 
in the context of an Employer, a subsidiary entity at least 51 percent of the ownership 
interests of which are owned by the Employer is deemed an “Affiliate” of the Employer. 

"Authority" means the Arizona Commerce Authority. 
"CEO" means as the term “Chief Executive Officer” is defined under A.R.S. § 41-1501(3) and 

may also include the CEO’s designee. 
"Cluster Industry" means, concentrations of firms across several industries that share common 

economic foundation needs. 
"Consortium" means: 

a) A group of at least two Employers (excluding any contracted Qualified Training Provider) 
that combine efforts to meet common training needs according to a specific occupational 
category or current industrial trend; or 

b) A professional or trade association or a joint apprenticeship training committee that is 
composed of a majority of businesses eligible to participate under the Program; or 

c) A small business development center encompassing a partnership between the State's ten 
community college districts and the U.S. Small Business Administration. 

 “EASY” means the Authority’s “Electronic Application System” used for transmitting 
documentation to the Authority electronically. 

"Employee" means a full-time, permanent (non-seasonal, non-contract) Arizona employee 
(including an employee of a professional employment organization) who performs services 
(in an employment position in respect to which the normal work week is at least 35 hours) 
for an Employer that applies for or otherwise obtains a Program grant and for whom such 
Employer is required to remit Federal Insurance Contributions Act (FICA) taxes. The term 
“Employee,” in the context of a Small Employer, includes an Owner who otherwise qualifies 
as an “Employee.” An Owner in the context of any other Employer is not considered an 
“Employee” irrespective of whether such Owner otherwise qualifies as an “Employee.” 

"Employer" means an entity (and any one or more Affiliates) that: 
a) Have at least one business location in Arizona; 
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b) Are not public agencies as defined under A.R.S. § 11-951; and 
c) Are not public service corporations as defined under Arizona Constitution Article 15, 

Section 2. 
Any reference in these Rules to the term “Employer” shall also include, as the context 
indicates, a Consortium that is awarded a Program grant. 

"Equipment" means the following items the value of which for purposes of the Employer Match 
will be prorated during the time used for training under a grant: 

a) Machinery that has verifiable annual depreciation; or 
b) Computer hardware or software purchased after a training plan start 

date.  
"Employer Match" means costs incurred in meeting the Employer's contribution requirement 

and used in determining the total grant amount. 
"Export-Oriented Business" means an Employer that derives more than fifty percent of its gross 

receipts from sales outside of the State of Arizona. 
“Grantee” means an Employer who has entered into a Grant Agreement. 
“Grant Agreement” means the agreement between the Employer and the Authority setting forth 

the terms of a Program grant. 
"Headquarters” means an Employer’s principal central administrative office where primary 

headquarters functions and services are performed, including financial, personnel, 
administrative, legal, planning and similar business functions and services.  

"Incumbent Employees" means an Employer’s Employees as of the date of a Program grant 
application (and successors to such Employees) as well as the Employer’s Employees who 
during a Training Plan period fill employment positions that existed as of the date of a 
Program grant application but which such employment positions were unfilled as of such 
date. 

“Mandatory Training” means training required in order to prepare an employee to fulfill job 
duties and adhere to company policies, including, for example, new hire orientation in which 
the employer explains company policies. 

"Net New Jobs" means in the context of New Employee training: 
a) The number of New Employees that is in excess of the number of existing Arizona 

Employees (if any) specified on the Program grant application or otherwise established at 
the time of the Grant Agreement; or 

b) The number of Employees that is in excess of the number of Arizona Employees before 
any layoffs or force reductions occurring during the 12-month period preceding the date 
of a Program grant application. 

“New Employees” means Employees of a new or expanding business who are employed in 
Arizona by an Employer in Net New Jobs following submission of a Program grant 
application. 

"On-The-Job Training" means training provided to a registered apprentice participating in a 
program registered with the Arizona Apprenticeship Office. 

"Owner" means the owner of an equity interest in the Employer. 
“Professional Services” means services an individual, business or organization provides to an 

employer to assess, review, design, develop, customize and update an employer’s business 
processes for a fee. 

"Program" means the Arizona Job Training Program established pursuant to A.R.S. § 41-1544. 
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“Qualified Training Provider” means an educational institution or an individual or entity has a 
written statement from the Employer attesting to the trainer's competence to provide training 
for job-specific skills. The term “Qualified Training Provider” may include a Grantee. 

"Qualifying Wage Rate" means as described in Section 2(B)(1). 
“Research and Development Facility” means an Employer if more than fifty per cent of the 

Employer’s business activity is qualifying research and development as defined under 
section 41 of the Internal Revenue Code. 

"Rural Employer" means an Employer located within a “rural area” as defined under A.R.S. § 
41-1544(J)(1). 

“Skill Certificate” means an educational credit, certification or award issued by a Qualified 
Training Provider in recognition of an employee attaining a measurable technical or 
occupational skill necessary to gain employment or advancement within the employee’s 
occupation or profession. 

"Small Employer" means an Employer that, as of date of submission of a Program grant 
application, employs fewer than one hundred employees at all locations within and without 
Arizona. 

“Substantially Complete” means, in respect to a Program grant application, that the application 
materials are sufficient for the Authority to determine the applicant’s eligibility and the 
amount of the requested grant. 

“Target Industry” means the industries targeted by the Authority, including Aerospace & 
Defense, Technology & Innovation, Advanced Manufacturing, Bioscience & Health Care, 
Advanced Business Services and Film & Digital Media 

"Training Plan" means the information submitted to the Authority relating to the Employees 
proposed to be trained and the nature, timing and cost of the proposed training. 

"Urban Employer" means an Employer that is not a Rural Employer. 
 
 
 
Schedule 1 Allowable Training Expenses, Permissible Employer Match Contributions 
Schedule 2 Criteria for Evaluating Net New Training Applications 

 
 
 
 

…
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Schedule 1 
Allowable Training Expenses, Permissible Employer Match Contributions 

 

 
1. Program grant funds may be paid to reimburse only allowable training expenses. The 

following are allowable training expenses: 
 

a. Charges assessed by unaffiliated Qualified Training Providers; 
b. Training material purchases and productions; 
c. External training facility rental expenses not to exceed 25 percent of a total grant 

award; 
d. Hourly wages of in-house Arizona Qualified Training Providers for allowable in-

house training; 
e. On-The-Job Training costs not to exceed 25 percent of the base wage of an 

Employer's employee who provides On-The-Job Training to a registered 
apprentice under a grant; 

f. Travel costs (exclusive of food and beverage) not to exceed five percent of a total 
grant award; 

g. Other expenses that, in the Authority’s determination, comport with the intent of 
the Program with respect to the use of grant funds. 

 
2. The following, without limitation, are not allowable training expenses: 

 
a. Any expense that is not incurred directly with an instructional cost; 
b. Trainee wages or fringe benefits including tuition reimbursement; 
c. Trainer fringe benefits; 
d. Employer costs to complete a Program application or manage a Program grant; 
e. Expenses for recruiting an Employee; 
f. Training expenses for an Employer officer or partner, except for an Owner in the 

context of a Small Employer; 
g. A signing bonus; 
h. Food and beverage expenses; 
i. Expenses for relocating an employee; 
j. Professional Services; 
k. Expenses for assessing the training needs of an Employer's employees; 
l. Drug or other testing for employee screening or prescreening purposes; 

m. Conference, online training, or seminar expenses not resulting in a Skill 
Certificate; 

n. Trade show expenses; 
o. On-The-Job training costs for an Employee that is not a registered apprentice; 
p. Expenses associated with staff meetings that are not exclusively training sessions, 

or with onboarding activities, such as orientation classes; 
q. Regulatory continuing education training required to retain an Employee’s 

certification or degree; 
r. Training that is not specifically related to the requirements of the position for 

which training is provided;  
s. Any expense that is not incurred and paid for directly by the Employer with the 

exception of travel costs paid by an Employee and reimbursed by the Employer; 
or 

t. Training that is mandated by state or federal law. 
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Schedule 1 
Allowable Training Expenses, Permissible Employer Match Contributions 

 

 
3. An Employer receiving Program funding must provide at least 25 percent of the cost of 

training in the case of New Employee training or at least 50 percent of the cost of training 
in the case of Incumbent Employee training. These amounts are referred to as the 
Employer Match. The following are expenditures (including in-kind expenditures) that 
qualify as an Employer Match if paid or contributed by the Employer: 

 
a. Allowable training expenses set forth in Section 1 of this Schedule 1 the costs of 

which are not reimbursed by Program funds; 
b. The pro-rated value of Equipment used in training activities; 
c. The pro-rated value of space at an Employer's place of business used during 

training activities; 
d. Employee-trainee wages (excluding fringe benefits) paid during training by a 

Small Employer or a Rural Employer; 
e. Federally or state mandated programs, training, or annual recertification, such as 

EEO or OSHA. 
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Schedule 2 

Criteria for Evaluating Net New Training Applications 

 

New Employee training applications will be evaluated based on the following factors: 
  

1. Quality of proposed training program, taking into consideration the following: 
a. Higher priority will be given for the following types of training: 

i. Training resulting in the employee-trainee receiving a Skill Certificate reflective of 
value for other employers 

ii. Training resulting in wage increases 
iii. Training for advanced jobs skills, such as, without limitation, Lean manufacturing; 

6 Sigma; Advanced information technology skills such as SQL, HTML and Java; 
Advanced financial analysis; Quality management; and Welding  

b. Lower priority will be given for the following types of training: 
i. In-house training unless resulting in clearly measurable technical or occupational 

skills   
ii. Conferences, seminars, and online training unless resulting in a Skill Certificate 
iii. Training for basic job skills, such as, without limitation, Microsoft Office or 

comparable proficiencies, customer-service, and time management 
c. For training that utilizes third-party training vendors, lower priority will be given to 

training that utilizes out-of-state vendors, with the degree of priority adjustment 
corresponding directly to the extent to which the budget is dedicated to out-of-state 
vendor costs 

d. Higher priority will be given for training budgets in which a greater percentage of costs 
is dedicated to actual training expenses (as opposed to incidental expenses, such as travel 
and facility rentals) 

 
2. Efficient use of state training dollars, with consideration of the following: 

a. Employer match percentage 
b. Grant amount per Net New Employee to be trained 
c. Other job training resources leveraged, such as community college training 
d. Overall economic impact to the state 

 
3. Business, Industry or Facility, with priority for the following: 

a. A Small Employer 
b. A Rural Employer 
c. An Export-Oriented Business or operations 
d. Headquarters operations 
e. A Research and Development Facility 
f. A business in a Target Industry 
g. A business in a Cluster Industry  
h. A business undergoing economic conversion  
i. A business increasing economic diversity 

 
4. The quality of the Net New Jobs, with consideration of the following: 

a. Payment of average wages in excess of the Qualifying Wage Rate 
b. Health insurance coverage and percentage paid by employer-company 
c. Other employment–related benefits provided 

 
5. Efforts made to employ dislocated workers (as defined under the Workforce Innovation and 
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Schedule 2 

Criteria for Evaluating Net New Training Applications 

 

Opportunity Act), the chronically unemployed (those experiencing long-term unemployment, 
generally considered to be six months or longer) and other special employee populations, 
including persons with disabilities, veterans, and individuals with criminal records.  
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Plaintiff, the State of New Hampshire, 
respectfully moves this Court for leave to file the 
attached Bill of Complaint. The grounds for this 
Motion are set forth in an accompanying brief. 
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BILL OF COMPLAINT 

Plaintiff, the State of New Hampshire brings 
this action against Defendant the Commonwealth of 
Massachusetts, and for its causes of action asserts as 
follows: 

NATURE OF THE ACTION 

1. The Commonwealth of Massachusetts 
has launched a direct attack on a defining feature of 
the State of New Hampshire’s sovereignty. For 
decades, New Hampshire has made the deliberate 
policy choice to reject a broad-based personal earned 
income tax or a general sales tax. Not only does New 
Hampshire sit as an island among the New England 
States, but this choice differentiates New Hampshire 
from nearly every other State in the union. Indeed, 
just one other State—Alaska—has such a tax 
structure. 

2. New Hampshire’s sovereign policy choice 
has had profound effects. It has resulted in, on 
average, higher per capita income, lower 
unemployment, and a competitive edge in attracting 
new businesses and residents. In other words, it has 
helped create a “New Hampshire Advantage” that is 
central to New Hampshire’s identity. It is through this 
advantage that New Hampshire successfully 
distinguishes itself as a sovereign and competes in the 
market for people, businesses, and economic 
prosperity. 

3. In the middle of a global pandemic, 
Massachusetts has taken deliberate aim at the New 
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Hampshire Advantage by purporting to impose 
Massachusetts income tax on New Hampshire 
residents for income earned while working within 
New Hampshire. Upending decades of consistent 
practice, Massachusetts now taxes income earned 
entirely outside its borders. Through its 
unprecedented action, Massachusetts has unilaterally 
imposed an income tax within New Hampshire that 
New Hampshire, in its sovereign discretion, has 
deliberately chosen not to impose. 

4. New Hampshire brings this case to 
rectify Massachusetts’ unconstitutional, 
extraterritorial conduct, which ignores deliberate and 
unique policy choices that are solely New Hampshire’s 
to make. 

5. On April 21, 2020, Massachusetts 
adopted a temporary emergency regulation declaring 
(for the first time) that nonresident income received 
for services performed outside Massachusetts would be 
subject to the State’s income tax. This emergency 
regulation applied retroactively to March 10, 2020. 
Massachusetts extended this regulation on a 
temporary basis in July and, most recently, adopted it 
as a final rule, effective October 16, 2020 (the “Tax 
Rule”).  

6. This extraterritorial assertion of taxing 
power is unconstitutional. Massachusetts claims the 
authority to tax New Hampshire residents who earn 
their incomes from activities they undertake solely 
within New Hampshire. For example, the entire salary 
of a New Hampshire resident who commuted to work 
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full time in Boston in February but has not set foot in 
the Commonwealth for more than eight months 
continues to be subject to the Massachusetts state 
income tax as if he were still working every day in 
Boston.  

7. This Court has long recognized that 
States have limited power to tax nonresidents. Both 
the Commerce Clause and the Due Process Clause 
prohibit the States from “tax[ing] value earned outside 
[their] borders.” Allied-Signal, Inc. v. Director, Div. of 
Taxation, 504 U.S. 768, 777 (1992). A State’s reach 
beyond its borders to take money from nonresidents 
“under the pretext of taxation when there is no 
jurisdiction or power to tax is simple confiscation.” 
Miller Bros. Co. v. State of Md., 347 U.S. 340, 342 
(1954). By taxing income earned entirely outside of its 
borders, Massachusetts subjects Granite Staters to 
simple but unconstitutional confiscation. 

8. This Court’s exercise of its original 
jurisdiction is urgently needed. New Hampshire has 
fundamental sovereign interests at stake. Indeed, 
Massachusetts’ extraterritorial Tax Rule imposes an 
income tax on citizens of a state who are not, and 
historically have not been, subject to one, and who 
have selected New Hampshire (at least in part) for 
that reason. New Hampshire has long relied on its 
sovereign policy choices to create the New Hampshire 
Advantage, which, in turn, attracts both businesses 
and workers to the State.   

9. The Tax Rule is a direct attack on this 
New Hampshire Advantage. It disrespects New 
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Hampshire’s sovereignty.  It undermines an incentive 
for businesses to locate capital and jobs in New 
Hampshire, a motivation for families to relocate to 
New Hampshire’s communities, and the State’s ability 
to pay for public services by reducing economic 
growth. It weakens efforts to recruit individuals to 
work for the state government. It endangers public 
health in New Hampshire by penalizing workers for 
following public health guidance and working from 
home rather than from their offices. And it 
undermines New Hampshire’s sovereign duty to 
protect the economic and commercial interests of its 
citizens.  

10. While the Tax Rule has a set expiration 
date, there is significant reason to believe the 
underlying shift in policy will survive the current 
pandemic. To date, Massachusetts has twice extended 
the Tax Rule, first as a temporary measure and now 
as a final rule. Further, the pandemic has drastically 
altered how work is conducted, with countless 
Americans now performing job functions at home that 
they had previously performed only at their places of 
employment. This Court’s ongoing decision to conduct 
oral arguments by telephone illustrates this point.  
And some companies are already announcing that 
remote work will remain a permanent option following 
the pandemic. See, e.g., Microsoft makes remote work 
option permanent, BBC (Oct. 9, 2020), 
https://bbc.in/2H1fPpX. Thus, it is likely that 
Massachusetts will continue to impose the Tax Rule or 
some similar policy long after the pandemic abates. 
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11. New Hampshire has no choice but to 
bring this action in this Court. Under federal law, this 
Court has “exclusive jurisdiction” over “all 
controversies between two or more States.” 28 U.S.C. 
§1251(a). This Court therefore is the only forum that 
can hear New Hampshire’s claims. The Court should 
exercise its jurisdiction to hear this dispute and grant 
New Hampshire declaratory and injunctive relief 
against Massachusetts’ unconstitutional attempt to 
tax New Hampshire residents.  

JURISDICTION 

12. This Court has original and exclusive 
jurisdiction because the dispute is both a “Case[] . . . 
in which a State shall be Party” and a “controvers[y] 
between two or more States.” U.S. Const., art. III, §2, 
cl. 2; 28 U.S.C. §1251(a). 

PARTIES 

13. Plaintiff is the State of New Hampshire. 
The State of New Hampshire is a sovereign State, 
whose citizens enjoy all the rights, privileges, and 
immunities guaranteed by the U.S. Constitution and 
federal law.  

14. Defendant is the Commonwealth of 
Massachusetts, which is also a sovereign State. 
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FACTUAL ALLEGATIONS 

A. The Limited Power of States to Tax 
Nonresidents  
15. The power to tax may be “essential to the 

very existence of government, but the legitimacy of 
that power requires drawing a line between taxation 
and mere unjustified confiscation.” N. Carolina Dep’t 
of Revenue v. The Kimberley Rice Kaestner 1992 
Family Tr., 139 S. Ct. 2213, 2219-20 (2019) (citations 
omitted).  

16. States impose taxes on their residents “to 
provide for the preservation of peace, good order, and 
health, and the execution of such measures as conduce 
to the general good of [their] citizens.” United States v. 
City of New Orleans, 98 U.S. 381, 393 (1878). This 
reflects a bargain between a State and its citizens:  the 
citizens agree to pay a percentage of their worth in 
exchange for the State’s commitment to provide 
protection and services.  

17. A State’s power to tax its residents is far-
reaching. A State like Massachusetts “may, and does, 
exert its taxing power over [residents’] income from all 
sources, whether within or without the State.” Shaffer 
v. Carter, 252 U.S. 37, 57 (1920) abrogated on other 
grounds by Comptroller of Treasury of Maryland v. 
Wynne, 135 S. Ct. 1787 (2015). 

18. But a State’s power to tax nonresidents 
is far more circumscribed. Under both the Commerce 
Clause and the Due Process Clause, a State has no 
authority to “tax value earned outside its borders.” 
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Allied-Signal, Inc. v. Director, Div. of Taxation, 504 
U.S. 768, 777 (1992).  

19. A State’s power to tax an individual’s 
activities is justified only by the “‘protection, 
opportunities and benefits’ the State confers on those 
activities.” Id. (quoting Wisconsin v. J.C. Penney Co., 
311 U.S. 435, 444 (1940)).   

20. Thus, to pass constitutional muster, a 
state tax on nonresidents must be, among other 
things, “fairly apportioned” and “fairly related to the 
services provided by the State.” Complete Auto 
Transit, Inc. v. Brady, 430 U.S. 274, 279 (1977); see 
also Moorman Mfg. Co. v. Bair, 437 U.S. 267, 273 
(1978) (requiring “income attributed to the State for 
tax purposes [to] be rationally related to values 
connected with the taxing State”).  

21. The tax policies of the various States 
reflect these constitutional constraints. Nearly every 
State that imposes a broad-based personal income tax 
on earned income requires nonresidents to pay tax 
only on income they earned “within the State.” Jerome 
R. Hellerstein & Walter Hellerstein, State Taxation, 
¶20.05[4](a) (3d ed. 2020). 

22. States have various methods of 
determining when income is earned “within the 
State,” but nearly all methods prevent taxation of 
nonresident income earned beyond their borders.  Id. 
States’ rules for determining the portion of a 
nonresident employee’s compensation that is 
attributable to the State “generally reflect the relative 
amount of time that the nonresident employee spends 
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working in the state, or the amounts attributable to 
the specific services provided within the state.” Id.; 
see, e.g., W. Va. Code St. R. §110-21-32.2.1.2.e (taxing 
nonresidents based on “the ratio of days worked 
within West Virginia to the total days worked over the 
period during which the compensation was earned”). 

23. Income earned by a nonresident who 
works outside of the State is not subject to taxation by 
any State other than the residence State. See 
Hellerstein, supra, at ¶ 20.05[4]. 

B. Massachusetts’ Prior Tax Policies 
24. Massachusetts long respected these 

constitutional restraints. Under Massachusetts law, 
nonresidents with an annual “Massachusetts gross 
income” of more than $8,000 are required to pay state 
taxes on their income. See M.G.L. c. 62C, §6.  

25. The “Massachusetts gross income” is 
determined “solely with respect to items of gross 
income from sources within the commonwealth of such 
person.” M.G.L. c. 62 §5A(a).  

26. Massachusetts currently taxes earned 
income at 5%. See Income Tax Rate Drops to 5% on 
January 1, 2020, Mass. Dep’t of Rev. (Dec. 23, 2019), 
https://bit.ly/3cRwQ11. 

27. Until recently, Massachusetts 
regulations made clear that nonresidents owed taxes 
only for the work they performed while physically 
within Massachusetts. Under the prior regime, 
“[w]hen a non-resident employee is able to establish 
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the exact amount of pay received for services 
performed in Massachusetts, that amount is the 
amount of Massachusetts source income.” 830 CMR 
62.5A.1(5)(a) (2008). When a precise determination 
was not possible, Massachusetts regulations required 
allocation of income between taxable Massachusetts 
sources and non-taxable out-of-state sources by using 
a fraction, “the numerator of which is the number of 
days spent working in Massachusetts and the 
denominator of which is the total working days.” Id.   

28. “Compensation rendered by a non-
resident wholly outside Massachusetts, even though 
payment may be made from an office or place of 
business in Massachusetts of the employer, [was] not 
subject to the individual income tax.” Mass. Dep’t of 
Revenue, Letter Ruling 84-57, Withholding for Non-
Resident Employees (Aug 2., 1984), 
https://bit.ly/3j6bnDe. 

29. This allocation rule respected New 
Hampshire’s rights, as a coequal sovereign in our 
federal system, to enact its own tax policies upon 
which its residents may rely. It also protected New 
Hampshire residents from paying unconstitutional 
taxes on income earned outside of Massachusetts. In 
those ways, the policy harmonized Massachusetts’ 
sovereign interests with the interests of nonresidents 
and its neighboring States. 
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C. Massachusetts’ Taxation of New 
Hampshire Residents Working in New 
Hampshire  
30. That harmony recently came to an 

abrupt end. In March 2020, Massachusetts, like many 
States, declared a state of emergency in response to 
the COVID-19 pandemic. See Governor’s Declaration 
of Emergency, Massachusetts Office of the Governor 
(Mar. 10, 2020), https://bit.ly/2GuugSM.  

31. Pursuant to that declaration, Governor 
Baker ordered all businesses that did not provide 
“COVID-19 Essential Services” to cease in-person 
operations by March 24, 2020. See Governor Charlie 
Baker Orders All Non-Essential Business to Cease in 
Person Operation, Directs the Department of Public 
Health to Issue Stay at Home Advisory for Two Weeks, 
Massachusetts Office of the Governor (Mar. 23, 2020), 
https://bit.ly/30gWuY4.  

32. Massachusetts businesses and their 
employees followed that order, and many employees 
transitioned to working from home indefinitely. In 
particular, tens of thousands of Granite Staters who 
formerly commuted to Massachusetts began working 
entirely from home in New Hampshire.  

33. Instead of relying on Massachusetts’ 
services during the workweek—police and fire 
protection, ambulance services, roads, and more—
these individuals now consumed those same services 
within New Hampshire. Thus, if an emergency arose, 
these workers called New Hampshire’s police and 
ambulance services, not Massachusetts’.  
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34. Because New Hampshire has made a 
fundamental policy decision, in its sole sovereign 
discretion, not to impose an income tax, it pays for 
these services through various other revenue sources.  

35. As of 2017, more than 103,000 New 
Hampshire residents worked for Massachusetts-based 
companies, accounting for more than 15 percent of 
New Hampshire workers. U.S. Bureau of the Census, 
Longitudinal Employer Household Dynamics, 
https://bit.ly/2HiSLCv.  

36. Those workers generated billions of 
dollars of income and paid hundreds of millions of 
dollars in Massachusetts state taxes.  

37. Under Massachusetts’ longstanding 
allocation policy, Massachusetts taxed the portion of 
income that New Hampshire residents earned while 
physically working in Massachusetts. New Hampshire 
residents working for Massachusetts enterprises were 
not taxed on income earned while physically working 
in New Hampshire. 

38. On April 21, 2020, Massachusetts 
published an emergency regulation taxing—for the 
first time—income earned in New Hampshire.  

39. Having already required or encouraged 
most employees to work from home, the 
Commonwealth declared: “[F]or the duration of the 
Massachusetts COVID-19 state of emergency, all 
compensation received for personal services 
performed by a nonresident who, immediately prior to 
the Massachusetts COVID-19 state of emergency, was 
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an employee engaged in performing such services in 
Massachusetts, and who, during such emergency, is 
performing such services from a location outside 
Massachusetts due solely to the Massachusetts 
COVID-19 state of emergency, will continue to be 
treated as Massachusetts source income subject to  
personal income tax under M.G.L. c. 62 and personal 
income tax withholding.” Mass. Dep’t of Revenue, 
Technical Information Release 20-5, Massachusetts 
Tax Implications of an Employee Working Remotely 
due to the COVID-19 Pandemic (Apr. 21, 2020), 
https://bit.ly/3n2BrCp.  Massachusetts imposed the 
emergency regulation retroactive to March 10, 2020. 
Id. By its terms, the regulation would expire on the 
date on which the Governor gave notice that the state 
of emergency was no longer in effect. Id.  

40. Under Massachusetts law, emergency 
regulations are valid for only three months. See 
M.G.L. c. 30A, §2. Accordingly, on July 21, 2020, 
Massachusetts adopted a second emergency 
regulation imposing similar requirements. See Mass. 
Dep’t of Revenue, Technical Information Release 
20-10, Revised Guidance on the Massachusetts Tax 
Implications of an Employee Working Remotely due to 
the COVID-19 Pandemic (July 21, 2020), 
https://bit.ly/3l6Q05Q.  

41. That same day, Massachusetts also 
proposed a formal administrative rule (“Proposed 
Rule”), which would impose the same requirements 
over a longer period (until the earlier of December 31, 
2020 or 90 days after the Governor ended the state of 
the emergency). See 830 C.M.R. 62.5A3: 
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Massachusetts Source Income of Non-Residents 
Telecommuting due to the COVID-19 Pandemic, 
Mass. Dep’t of Revenue (July 21, 2020), 
https://bit.ly/2SXirY4. 

42. The Proposed Rule declared: “[A]ll 
compensation received for services performed by a 
non-resident who, immediately prior to the 
Massachusetts COVID-19 state of emergency was an 
employee engaged in performing such services in 
Massachusetts, and who is performing services from a 
location outside Massachusetts due to a Pandemic-
Related Circumstance will continue to be treated as 
Massachusetts source income subject to personal 
income tax under M.G.L. c. 62, § 5A and personal 
income tax withholding pursuant to M.G.L. c. 62B, § 
2.” Id. at 830 CMR 62.5A.3(3). 

43. The Proposed Rule defined “Pandemic-
Related Circumstances” broadly to include, inter alia, 
“any . . . work arrangement in which an employee who 
performed services at a location in Massachusetts 
prior to the Massachusetts COVID-19 state of 
emergency performs such services for the employer 
from a location outside Massachusetts during a period 
in which [the rule] is in effect.” Id. at 830 CMR 
62.5A.3(2). 

44. The Proposed Rule drew strong 
opposition during the comment period. More than 100 
individuals, including nonresidents and legislators, 
testified at a hearing to review the Proposed Rule. 
Many criticized Massachusetts for “attempting to 
balance the budget on the backs of hard-working 
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Granite Staters.” Greg Moore, Testimony for 
Massachusetts Dep’t of Revenue, Rulings & Regs. 
Bureau (Aug. 27, 2020), https://bit.ly/3j9EqWg.   

45. The New Hampshire Attorney General’s 
office submitted comments opposing the Proposed 
Rule, pointing out that the Proposed Rule 
unconstitutionally imposed a tax on New Hampshire 
residents working entirely within New Hampshire 
and “infringe[d] upon the State of New Hampshire’s 
fundamental interests as a sovereign.” See N.H. Atty. 
Gen. Gordon MacDonald, Comments on Proposed 
Regulation 830 CMR 62.5A.3, 3 (Aug. 21, 2020).  

46. The New Hampshire Department of 
Business and Economic Affairs submitted similar 
comments criticizing the Proposed Rule. See New 
Hampshire Department of Business and Economic 
Affairs, Re: Proposed Regulation Relative to 
Massachusetts Source Income of Non-Residents 
Telecommuting due to the COVID-19 Pandemic, 2 
(Aug. 21, 2020) (noting that the proposed rule “does 
not reflect the realities of how work is being 
accomplished” during these difficult times). 

47. Despite these objections, on October 16, 
2020, Massachusetts published and approved the final 
rule (“Tax Rule”), largely as proposed. See 830 C.M.R. 
62.5A3: Massachusetts Source Income of Non-
Residents Telecommuting due to the COVID-19 
Pandemic, Mass. Dep’t of Revenue, (Oct. 16, 2020), 
https://bit.ly/31fgB9r. The Tax Rule took effect 
immediately. 

ACA-APP73



 
 

15 

D. New Hampshire’s Strong Interest in 
Challenging the Tax Rule.  

48. New Hampshire has a strong interest in 
eliminating the Tax Rule, for multiple reasons.  

49. First, the Tax Rule infringes on New 
Hampshire’s sovereign right to control its own tax and 
economic policies and undermines the strategy New 
Hampshire has deliberately employed to provide 
current and prospective businesses and residents with 
the New Hampshire Advantage. 

50. New Hampshire has never imposed an 
income tax on its residents.1 See N.H. Dep’t of 
Revenue, Taxpayer Assistance—Overview of New 
Hampshire Taxes, https://bit.ly/2ET6i2T. 

51. This longstanding policy choice is a 
fundamental part of the New Hampshire Advantage 
central to New Hampshire’s sovereign identity, which 
distinguishes New Hampshire regionally and 
nationally.  

52. By unlawfully levying an income tax on a 
sizable percentage of New Hampshire residents—on 
income earned in New Hampshire—Massachusetts 
has overridden New Hampshire’s sovereign discretion 
over its tax policy to unilaterally impose the precise 
tax on New Hampshire residents that New Hampshire 

 
1 New Hampshire does impose a tax on interest and 

dividend income, see N.H. Rev. Stat. Ann. ch. 77 (2016), but does 
not impose an income tax on residents or nonresidents’ individual 
earned income. 
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itself has consistently rejected. The Tax Rule directly 
contradicts New Hampshire’s tax policies and 
effectively negates the express financial incentive (tax 
savings) that fuels New Hampshire’s successful 
competition for capital and labor resources. 

53. A State’s decision about whether and 
how it collects revenue is “an action undertaken in its 
sovereign capacity.” Wyoming v. Oklahoma, 502 U.S. 
437, 451 (1992).  In that sovereign capacity, New 
Hampshire has set its own revenue collection policies 
for the benefit of its citizens.  Moreover, New 
Hampshire has a sovereign duty to protect the 
“economic and commercial interests” of its citizens. 
Alfred L. Snapp & Son, Inc. v. Puerto Rico, ex rel., 
Barez, 458 U.S. 592, 609 (1982). This, too, it 
accomplishes through its sovereign policy choices. 

54. The New Hampshire Advantage is not 
merely an abstract concept. New Hampshire’s 
sovereign policy choices have helped boost per capita 
income, decrease unemployment, and create a 
competitive advantage that motivates businesses and 
individuals to choose New Hampshire as their homes. 

55. New Hampshire has the seventh-highest 
median household income of any State at $74,057 per 
household.  U.S. Bureau of the Census, Median 
Household Income by State, https://bit.ly/34XJd8t. 
This median household income is significantly higher 
than Maine, Rhode Island, Vermont, and the national 
average, and is comparable to Connecticut and 
Massachusetts, which also rank in the top ten. Id. 
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56. Importantly, New Hampshire’s 
competitive and successful tax policies have not 
adversely impacted its ability to provide important 
public services to its citizens. For example, New 
Hampshire’s public education systems have been 
ranked the sixth highest quality in the nation by 
Education Week, see Education Week, Quality Counts 
2020, State Grades on Chance for Success: 2020 Map 
and Rankings, (Jan. 21, 2020), https://bit.ly/3lNyiVm, 
and New Hampshire ranks in the top ten highest 
spending per pupil among all states, see U.S. Bureau 
of the Census, 2018 Public Elementary-Secondary 
Education Finance Data, Table 11 (Apr. 14, 2020), 
https://bit.ly/2SZsifV. 

57. Similarly, in both 2018 and 2019, New 
Hampshire had the second-lowest average 
unemployment rate in New England and, respectively, 
the second-lowest and third-lowest unemployment 
rates nationally.  See U.S. Bureau of Labor Statistics, 
Regional and State Unemployment – 2019 Annual 
Averages, Table 1 (Mar. 4, 2020), https://bit.ly/3lJa1jy. 
In both years, New Hampshire’s average employment 
rate was significantly lower than the national 
average. See id.   

58. New Hampshire’s sovereign policy 
choices, and the advantageous economic landscape 
they create, are essential to New Hampshire’s 
economic vitality. Numerous top companies from 
diverse business sectors call New Hampshire home. 
See N.H. Division of Economic Development, N.H. 
Dep’t of Business and Economic Affairs, Top 
Companies, https://bit.ly/34QTwes. New Hampshire’s 
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tax policies are also central to its efforts to motivate 
businesses to relocate to or expand within the State. 
See N.H. Division of Economic Development, N.H. 
Dep’t of Business and Economic Affairs, Why New 
Hampshire, https://bit.ly/3lFTRHy.   

59. The tax policies at the core of the New 
Hampshire Advantage have likewise succeeded in 
encouraging individuals and families to move to the 
State. Tens of thousands of people move to New 
Hampshire each year. Lori Wright, Univ. of New 
Hampshire, New Hampshire Agricultural Experiment 
Station, Migration is Biggest Driver of Population 
Change in New Hampshire (Nov. 19, 2019), 
https://bit.ly/33KHK63. In 2018, more than 20,000 
people moved to New Hampshire from Massachusetts 
alone. U.S. Bureau of the Census, State to State 
Migration Flows, Table 1 (July 20, 2020), 
https://bit.ly/3dwuzZL.  

60. A significant number of those new 
residents continue to work for Massachusetts-based 
employers, and many explicitly cite New Hampshire’s 
tax laws as a reason why they moved. See Kenneth 
Johnson, Why People Move to and Stay in New 
Hampshire, Univ. of New Hampshire, Carsey School 
of Public Policy (Summer 2020), 
https://bit.ly/33pF3GB. 

61. Indeed, tax experts agree that New 
Hampshire’s tax policies have been key to “attracting 
new businesses and . . . generating economic and 
employment growth.” Jared Walczak, 2020 State 
Business Tax Climate Index at 8, Tax Foundation (Oct. 
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21, 2019), https://bit.ly/3dkZszV; see also Joe Horvath, 
Why New Hampshire Attracts More Wealth and 
Commerce Than Maine, Maine Policy Institute (June 
22, 2016), https://bit.ly/33R2oBr (“Maine and New 
Hampshire are similar states,” yet “New Hampshire . 
. . is outperforming Maine” because of “better economic 
policy”). 

62. By reaching across its borders into the 
wallets of New Hampshire residents, Massachusetts 
takes direct aim at New Hampshire’s policy choices as 
a sovereign, and the New Hampshire Advantage that 
has resulted from those choices. Through the Tax 
Rule, Massachusetts effectively imposes its income 
tax in a State in which no comparable tax exists. 

63. Massachusetts’ actions undermine New 
Hampshire’s efforts to maintain attractive economic 
conditions that motivate new businesses and workers 
to relocate to the State and existing businesses to 
expand within the State.  

64. The Tax Rule also exacerbates the 
burden on New Hampshire’s public services. The 
COVID-19 pandemic has increased demand for New 
Hampshire’s government services generally, and 
work-from-home policies mean that tens of thousands 
of individuals are now exclusively relying on New 
Hampshire’s public services—including police and 
medical services, taxpayer-supported broadband 
internet, utilities, roads, and more—rather than 
Massachusetts’. Yet the Tax Rule ensures that those 
individuals continue to support public services in 
Massachusetts that they no longer use. 
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65. Massachusetts’ actions harm the fabric 
of New Hampshire’s communities. In recent years, 
young people and their families have flocked to New 
Hampshire to take advantage of the State’s favorable 
policies and high quality of life. This migration is 
“important to New Hampshire’s demographic future.” 
Johnson, supra. These new residents bring 
tremendous energy and a wealth of new ideas to the 
State and further the State’s longstanding culture of 
innovation in the economic and education sectors. The 
Tax Rule’s attack on New Hampshire’s migration 
incentives puts all these gains at risk. 

66. In short, Massachusetts has taken aim at 
a defining feature of New Hampshire’s sovereign 
identity through unconstitutional means. For this 
reason alone, New Hampshire has an existential 
interest, as a sovereign, in eliminating the Tax Rule.   

67. Second, and relatedly, the Tax Rule 
harms New Hampshire’s ability to recruit individuals 
to work for its state government.  

68. More than 17,000 people work for the 
State of New Hampshire. Every day, New Hampshire 
state employees ensure public safety through police, 
fire, and rescue services, maintain public 
transportation, operate state courts, run New 
Hampshire’s university system, and much more.  

69. Many of the employees who New 
Hampshire recruits have spouses or other family 
members who work for Massachusetts employers (and 
may seek to work from home at least part time if they 
move to New Hampshire). If these families will be 
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forced to pay Massachusetts income taxes regardless 
where their work is performed, many will choose to 
live in Massachusetts.  

70. New Hampshire has an interest, as a 
sovereign, in continuing to recruit and retain these 
individuals and their families. 

71. Finally, the Tax Rule endangers public 
health in New Hampshire. 

72. In March 2020, through his executive 
order, Governor Baker sent millions of workers home. 
As a result, tens of thousands of New Hampshire 
residents who had been traveling to Massachusetts to 
work were required to perform their duties from New 
Hampshire. And even now, when governments have 
rolled back many pandemic-related restrictions, 
working from home remains best practice for 
thousands of New Hampshire residents. For these 
residents, this shift in location is not merely a matter 
of preference or convenience, but rather required or 
encouraged by the government or their employers to 
protect the public health. 

73. If these residents had chosen to work at 
home prior to the pandemic, any income they earned 
while working in New Hampshire would not be taxed 
as Massachusetts income. 

74. Under the Tax Rule, however, income 
earned for work performed entirely within New 
Hampshire is taxed as Massachusetts source income. 
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75. And while the Tax Rule purportedly 
applies solely to remote work resulting from 
“Pandemic-Related Circumstances,” that term is 
defined so broadly that seemingly any person who 
transitions to working from home for any reason while 
the Tax Rule is in effect remains subject to 
Massachusetts income tax for work performed in New 
Hampshire. See Tax Rule, 830 CMR 62.5A.3(2) 
(defining “Pandemic-Related Circumstances” to 
include “any other work arrangement in which an 
employee who performed services at a location in 
Massachusetts prior to the Massachusetts COVID-19 
state of emergency performs such services for the 
employer from a location outside Massachusetts 
during a period in which 830 CMR 62.5A.3 is in 
effect”).   

76. In other words, the Tax Rule both 
penalizes individuals who are working from home at 
the direct request of the Massachusetts Governor and, 
more generally, disincentivizes all individuals from 
pursuing alternative work arrangements at a time 
when health officials continue to stress the importance 
of social distancing and other restrictions on in-person 
interactions.  

77. Massachusetts has suggested that the 
Tax Rule is merely designed to maintain the status 
quo until the pandemic abates. This suggestion is 
belied by the definition of “Pandemic-Related 
Circumstances” in the Tax Rule, which inevitably 
sweeps up workers who are remote for reasons 
entirely unrelated to the pandemic. Thus, while 
Massachusetts paints the Tax Rule as a stopgap 
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measure designed to bridge a finite period of 
uncertainty, it in fact reflects an aggressive attempt to 
impose Massachusetts income tax within the borders 
of a coequal sovereign. The pandemic in no way alters 
this fact.   

78. Yet, the pandemic continues to take its 
toll on Granite Staters. More than 9,000 New 
Hampshire residents have contracted the virus and 
more than 450 have died from it. See N.H. Dep’t of 
Health & Human Servs., COVID-19, 
https://bit.ly/36s2jG4.  

79. New Hampshire has a direct interest in 
protecting its citizens from the continued spread of the 
virus by incentivizing residents to work from home. 
Jacobson v. Massachusetts, 197 U.S. 11, 30 (1905) (a 
core “function” of the State is to “guard the public 
health” of its citizens); see also North Dakota v. 
Minnesota, 263 U.S. 365, 373 (1923) (“This Court has 
entertained [claims] by one state to enjoin . . . another” 
when the latter state’s actions are “dangerous to the 
health of the inhabitants of the former.”).  

80. The Tax Rule undermines that interest 
by penalizing New Hampshire residents for following 
public health requirements and recommendations and 
incentivizing New Hampshire residents to travel 
across state borders. 

81. New Hampshire has a strong interest in 
challenging the Tax Rule for this reason as well. 

82. These serious harms to New Hampshire 
demonstrate the need for this Court’s original 
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jurisdiction. This action “precisely ‘implicates serious 
and important concerns of federalism fully in accord 
with the purposes and reach of [this Court’s] original 
jurisdiction.’” Wyoming v. Oklahoma, 502 U.S. at 451 
(quoting Maryland v. Louisiana, 451 U.S. 725, 744 
(1981)) (exercising original jurisdiction over challenge 
to Oklahoma law under the Commerce Clause). 

83. Indeed, this Court has not hesitated to 
entertain original actions over challenges by States to 
another State’s taxes. See, e.g., Connecticut v. New 
Hampshire, 1992 WL 12620398 (U.S. 1992) 
(exercising original jurisdiction over a suit brought by 
Massachusetts and other states to challenge a New 
Hampshire tax); Maryland v. Louisiana, 451 U.S. at 
756 (exercising original jurisdiction over a State 
challenge to a Louisiana tax). This case is equally 
important.2 

 
2 Although the Tax Rule expires on December 31, 2020, that 

will not moot this case. The legitimacy of the 2020 tax would still 
be at issue. Moreover, Massachusetts has already extended the 
rule twice over the vocal opposition of New Hampshire officials 
and residents, and it will surely do so again. See Kingdomware 
Techs., Inc. v. United States, 136 S. Ct. 1969, 1976 (2016) (case 
not moot when issue is “capable of repetition, yet evading 
review”). Further, the mere existence of this aggressive incursion 
into New Hampshire’s sovereign jurisdiction, if allowed to stand, 
will cast a shadow over the New Hampshire Advantage in the 
future. 
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CAUSES OF ACTION 

COUNT I:  
THE COMMERCE CLAUSE 

84. Plaintiff incorporates all its prior 
allegations.  

85. The Commerce Clause gives Congress 
the power to “regulate Commerce . . . among the 
several States.” U.S. Const., Art. I, § 8, cl. 3.  

86. But the clause also has been read as 
“contain[ing] a further, negative command, known as 
the dormant Commerce Clause, prohibiting certain 
state taxation even when Congress has failed to 
legislate on the subject.” Oklahoma Tax Comm’n v. 
Jefferson Lines, Inc., 514 U.S. 175, 179 (1995).  

87. This construction serves the Commerce 
Clause’s purpose of “preventing a State from 
retreating into economic isolation or jeopardizing the 
welfare of the Nation as a whole, as it would do if it 
were free to place burdens on the flow of commerce 
across its borders that commerce wholly within those 
borders would not bear.” Id. at 179-80.  

88. A State’s taxation of nonresidents will 
survive scrutiny under the Commerce Clause only if it 
meets four requirements. The State’s tax must be (1) 
“applied to an activity with a substantial nexus with 
the taxing State”; (2) “fairly apportioned”; (3) non-
discriminatory—i.e., it must not “discriminate against 
interstate commerce”; and (4) “fairly related to the 
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services provided by the State.” Complete Auto 
Transit, Inc. v. Brady, 430 U.S. 274, 279 (1977).  

89. If any of these prongs is not satisfied, the 
state tax will be found unlawful under the Commerce 
Clause. See, e.g., Connecticut v. New Hampshire, 1992 
WL 12620398, at *21-38 (Special Master finding that 
New Hampshire tax violated the Commerce Clause). 

90. The Tax Rule fails all four prongs. 

91. It fails the first prong because when a 
New Hampshire resident is performing work entirely 
within New Hampshire, Massachusetts lacks the 
requisite minimum connection with either the worker 
or her activity.  Allied-Signal, Inc., 504 U.S. at 777–
78. “Substantial nexus” requires that “there must be a 
connection to the activity itself, rather than a 
connection only to the actor the State seeks to tax.” Id. 
at 778 (emphasis added). The Tax Rule, in contrast, 
imposes a tax based solely on the location of the 
employer regardless of the work being done and 
where. Indeed, that is its very point: to recapture 
income on activity that used to be performed in 
Massachusetts. Because the Tax Rule purports to tax 
nonresidents on income earned from activity lacking 
any connection with Massachusetts, no “substantial 
nexus” exists.    

92. The Tax Rule also fails the second prong 
of Complete Auto’s test, which requires that a tax must 
be “fairly apportioned.” This “ensure[s] that each State 
taxes only its fair share of an interstate transaction.” 
Goldberg v. Sweet, 488 U.S. 252, 260-61 (1989), 
abrogated on other grounds by Wynne, 135 S. Ct. at 
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1798. This prong is not satisfied “whenever one State’s 
act of overreaching combines with the possibility that 
another State will claim its fair share of the value 
taxed: the portion of value by which one State 
exceeded its fair share would be taxed again by a State 
properly laying claim to it.” Oklahoma Tax Comm’n, 
514 U.S. at 184.  The test, in other words, rejects the 
possibility of double taxation.  

93. Through the Tax Rule, Massachusetts 
imposes a tax on activity that is occurring in New 
Hampshire. New Hampshire has the authority and 
prerogative to tax that income. That New Hampshire 
has decided not to exercise this authority over its own 
citizens is not a license for Massachusetts to do so; the 
mere possibility of double taxation is forbidden under 
the Commerce Clause. See, e.g., Evco v. Jones, 409 
U.S. 91, 94 (1972) (state tax on the proceeds of out-of-
state sales violated the Commerce Clause where it 
created a “risk of a double tax burden”).  

94. Simply put, “there is no practical or 
theoretical justification” allowing Massachusetts to 
“export tax burdens and import tax revenues.” 
Trinova Corp. v. Michigan Dep’t of Treasury, 498 U.S. 
358, 374 (1991). Indeed, “[t]he Commerce Clause 
prohibits this competitive mischief.” Id. 

95. For similar reasons, the Tax Rule fails 
Complete Auto’s third prong, which prohibits 
discrimination against interstate commerce.  In 
Wynne, this Court struck down a comparable 
Maryland tax scheme that “had the potential to result 
in discriminatory double taxation of income earned 
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out of state and created a powerful incentive to engage 
in intrastate rather than interstate economic activity.” 
135 S. Ct. at 1795.  The Court supported its conclusion 
with reference to similar invalidations in J. D. Adams 
Mfg. Co. v. Storen, 304 U. S. 307 (1938), Gwin, White 
& Prince, Inc. v. Henneford, 305 U. S. 434 (1939), 
Central Greyhound Lines, Inc. v. Mealey, 334 U. S. 653 
(1948), noting that “[i]n all three of these cases, the 
Court struck down a state tax scheme that might have 
resulted in the double taxation of income earned out of 
the State and that discriminated in favor of intrastate 
over interstate economic activity.” Wynne, 135 S. Ct. 
at 1795. 

96. In Wynne, this Court applied the 
Commerce Clause’s “internal consistency” test to 
strike down the burdensome tax scheme. The Court 
stated that “[t]his test, which helps courts identify tax 
schemes that discriminate against interstate 
commerce, ‘looks to the structure of the tax at issue to 
see whether its identical application by every State in 
the Union would place interstate commerce at a 
disadvantage as compared with commerce 
intrastate.’” Id. at 1802 (quoting Oklahoma Tax 
Comm’n, 514 U.S. at 179). 

97. The complex Massachusetts tax scheme 
under the Tax Rule fails the internal consistency test. 
If every state imposed a regime like the Tax Rule, a 
taxpayer who confined her activity to one State would 
pay a single tax on her income to the State where she 
was a resident and in which she earned the income. 
By contrast, the taxpayer who ventured across state 
lines to earn her income would pay a double tax on 
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such income, one to her State of residence and another 
to the State in which she earned the income. As a 
result, “interstate commerce would be taxed at a 
higher rate than intrastate commerce.” Id. at 1791. 
And if every State passed a rule similar to the Tax 
Rule, the free movement of workers, goods, and 
services across state borders would suffer, as 
individuals would be less inclined to move between 
States or accept flexible working assignments. The 
Commerce Clause prevents precisely this type of 
“economic Balkanization.” Id. at 1794. 

98. Finally, the Tax Rule fails Complete 
Auto’s fourth prong, which requires the state tax to be 
“fairly related to the services provided by the State.” 
430 U.S. at 279.  

99. This prong mandates that “the measure 
of the tax be reasonably related to the extent of the 
contact, since it is the activities or presence of the 
taxpayer in the State that may properly be made to 
bear a just share of state tax burden.” Commonwealth 
Edison Co. v. Montana, 453 U.S. 609, 626 (1981) 
(citation omitted).   

100. Under the Tax Rule, New Hampshire 
residents are taxed as though they are travelling to 
and working in Massachusetts—even if they never set 
foot in the State. 

101. The Tax Rule thus is not in “proper 
proportion” to New Hampshire residents’ “activities 
within [Massachusetts] and, therefore, to their 
consequent enjoyment of the opportunities and 
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protections which the State has afforded in connection 
with those activities.” Id. (citation omitted).   

102. Because Massachusetts’ tax is not 
“assessed in proportion to a taxpayer’s activities or 
presence in a State,” the Tax Rule unconstitutionally 
requires New Hampshire residents to “shoulder[] 
[more than their] fair share.” Id. at 627. 

103. The Tax Rule accordingly violates the 
Commerce Clause.  

COUNT II:  
THE DUE PROCESS CLAUSE 

104. Plaintiff incorporates all its prior 
allegations.  

105. Due process “centrally concerns the 
fundamental fairness of governmental activity.” N.C. 
Dep’t of Rev., 139 S. Ct. at 2219.  

106. The Court has long recognized that the 
Due Process Clause prohibits a State from “tax[ing] 
value earned outside its borders.” Allied-Signal Inc., 
504 U.S. at 778 (1992). That is because the “seizure of 
property by the State under pretext of taxation when 
there is no jurisdiction or power to tax is simple 
confiscation and a denial of due process of law.” Miller 
Bros. Co., 347 U.S. at 342.  

107. To survive a challenge under the Due 
Process Clause, there must be “‘some definite link, 
some minimum connection, between a [S]tate and the 
person, property or transaction it seeks to tax.’” Allied-
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Signal Inc., 504 U.S. at 777 (quoting Miller Brothers 
Co., 347 U.S. at 344-45).  

108. In the case of a tax on an activity, “there 
must be a connection to the activity itself, rather than 
a connection only to the actor, the State seeks to tax.” 
Id. at 778 (emphasis added).  

109. In addition, the “income attributed to the 
State for tax purposes must be rationally related to 
values connected with the taxing State.” Moorman 
Mfg. Co., 437 U.S. at 273 (citation omitted). If the 
connection is too attenuated, the state tax will violate 
the Due Process Clause. See id. 

110. The Tax Rule violates these fundamental 
requirements of due process. It requires no connection 
between Massachusetts and the nonresidents on 
whom it imposes Massachusetts income tax other 
than the address of the nonresident’s employer. Put 
differently, the Tax Rule bears no “fiscal relation to 
[the] protection, opportunities and benefits given by 
the state.” Wisconsin, 311 U.S. at 444. 

111. New Hampshire residents earning a 
living from home offices in New Hampshire are not 
protected by Massachusetts police, fire, and rescue 
services, do not seek education or housing 
opportunities provided by Massachusetts, and do not 
enjoy the benefits of Massachusetts roads, public 
transportation, or utilities. They do not “earn” income 
“in Massachusetts” any more than an outsourced 
customer service operator in a foreign country “earns” 
income “in the United States” by working for a U.S.-
based employer. 
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112. The Tax Rule accordingly violates the 
Due Process Clause of the Fourteenth Amendment. 

PRAYER FOR RELIEF 

WHEREFORE, New Hampshire requests that 
the Court order the following relief: 

a) Declare that the Tax Rule violates the 
Commerce Clause and the Due Process 
Clause; 

b) Preliminarily and permanently enjoin 
Massachusetts from enforcing the Tax Rule; 

c) Enter an injunction requiring 
Massachusetts to refund all funds, including 
interest, collected from nonresidents 
pursuant to the Tax Rule; 

d) Award costs and reasonable attorney’s fees; 
and 

e) Grant any other relief available at law or 
equity.   
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INTRODUCTION 
The Commonwealth of Massachusetts has 

launched a direct attack on a defining feature of the 
State of New Hampshire’s sovereignty. For decades, 
New Hampshire has made the deliberate policy choice 
to reject a broad-based personal earned income tax or 
a general sales tax. Not only does New Hampshire sit 
as an island among the New England States, but this 
choice differentiates New Hampshire from nearly 
every other State in the union. Indeed, just one other 
State—Alaska—has such a tax structure. 

New Hampshire’s sovereign policy choice has 
had profound effects. It has resulted in, on average, 
higher per capita income, lower unemployment, and a 
competitive edge in attracting new businesses and 
residents. In other words, it has helped create a “New 
Hampshire Advantage” that is central to New 
Hampshire’s identity. It is through this advantage 
that New Hampshire successfully distinguishes itself 
as a sovereign and competes in the market for people, 
businesses, and economic prosperity. 

In the middle of a global pandemic, 
Massachusetts has taken deliberate aim at the New 
Hampshire Advantage by purporting to impose 
Massachusetts income tax on New Hampshire 
residents for income earned while working within 
New Hampshire. Upending decades of consistent 
practice, Massachusetts now taxes income earned 
entirely outside its borders. Through its 
unprecedented action, Massachusetts has unilaterally 
imposed an income tax within New Hampshire that 
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New Hampshire, in its sovereign discretion, has 
deliberately chosen not to impose. 

New Hampshire brings this case to rectify 
Massachusetts’ unconstitutional, extraterritorial 
conduct, which ignores deliberate and unique policy 
choices that are solely New Hampshire’s to make. 

On April 21, 2020, Massachusetts adopted a 
temporary emergency regulation declaring (for the 
first time) that nonresident income received for 
services performed outside Massachusetts would be 
subject to the State’s income tax. This emergency 
regulation applied retroactively to March 10, 2020. 
Massachusetts extended this regulation on a 
temporary basis in July and, most recently, adopted it 
as a final rule, effective October 16, 2020 (the “Tax 
Rule”).  

This extraterritorial assertion of taxing power 
is unconstitutional. Massachusetts claims the 
authority to tax New Hampshire residents who earn 
their incomes from activities they undertake solely 
within New Hampshire. For example, the entire salary 
of a New Hampshire resident who commuted to work 
full time in Boston in February but has not set foot in 
the Commonwealth for more than eight months 
continues to be subject to the Massachusetts state 
income tax as if he were still working every day in 
Boston.  

This Court has long recognized that States have 
limited power to tax nonresidents. Both the Commerce 
Clause and the Due Process Clause prohibit the States 
from “tax[ing] value earned outside [their] borders.” 
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Allied-Signal, Inc. v. Director, Div. of Taxation, 504 
U.S. 768, 777 (1992). A State’s reach beyond its 
borders to take money from nonresidents “under the 
pretext of taxation when there is no jurisdiction or 
power to tax is simple confiscation.” Miller Bros. Co. v. 
State of Md., 347 U.S. 340, 342 (1954). By taxing 
income earned entirely outside of its borders, 
Massachusetts subjects Granite Staters to simple but 
unconstitutional confiscation. 

This Court’s exercise of its original jurisdiction 
is urgently needed. New Hampshire has fundamental 
sovereign interests at stake. Indeed, Massachusetts’ 
extraterritorial Tax Rule imposes an income tax on 
citizens of a state who are not, and historically have 
not been, subject to one, and who have selected New 
Hampshire (at least in part) for that reason. New 
Hampshire has long relied on its sovereign policy 
choices to create the New Hampshire Advantage, 
which, in turn, attracts both businesses and workers 
to the State. The Tax Rule is a direct attack on this 
New Hampshire Advantage. It disrespects New 
Hampshire’s sovereignty. It undermines an incentive 
for businesses to locate capital and jobs in New 
Hampshire, a motivation for families to relocate to 
New Hampshire’s communities, and the State’s ability 
to pay for public services. It weakens efforts to recruit 
individuals to work for the state government. It 
endangers public health in New Hampshire by 
penalizing workers for following public health 
guidance and working from home rather than from 
their offices. And it undermines New Hampshire’s 
sovereign duty to protect the economic and 
commercial interests of its citizens.  
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While the Tax Rule has a set expiration date, 
there is significant reason to believe the underlying 
shift in policy will survive the current pandemic. To 
date, Massachusetts has twice extended the Tax Rule, 
first as a temporary measure and now as a final rule. 
Further, the pandemic has drastically altered how 
work is conducted, with countless Americans now 
performing job functions at home that they had 
previously performed only at their places of 
employment. This Court’s ongoing decision to conduct 
oral arguments by telephone illustrates this point. 
And some companies are already announcing that 
remote work will remain a permanent option following 
the pandemic. See, e.g., Microsoft makes remote work 
option permanent, BBC (Oct. 9, 2020), 
https://bbc.in/2H1fPpX. Thus, it is likely that 
Massachusetts will continue to impose the Tax Rule or 
some similar policy long after the pandemic abates. 

New Hampshire has no choice but to bring this 
action in this Court. Under federal law, this Court has 
“exclusive jurisdiction” over “all controversies between 
two or more States.” 28 U.S.C. §1251(a). This Court 
therefore is the only forum that can hear New 
Hampshire’s claims. The Court should exercise its 
jurisdiction to hear this dispute and grant New 
Hampshire declaratory and injunctive relief against 
Massachusetts’ unconstitutional attempt to tax New 
Hampshire residents.  

Alternatively, the Court should consider 
reexamining its modern understanding that its 
original jurisdiction is discretionary. Article III 
establishes this Court’s original jurisdiction in 
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mandatory terms: “In all cases . . . in which a State 
shall be [a] Party, the supreme Court shall have 
original Jurisdiction.” Moreover, because Congress 
has given this Court “exclusive” jurisdiction over 
disputes between States, refusing to hear such 
disputes is not only textually suspect, but also 
inequitable. The Court should grant the motion for 
leave to file the bill of complaint. 

STATEMENT OF THE CASE 
 A. The Limited Power of States to Tax 

Nonresidents  
 The power to tax may be “essential to the very 

existence of government, but the legitimacy of that 
power requires drawing a line between taxation and 
mere unjustified confiscation.” N. Carolina Dep’t of 
Revenue v. The Kimberley Rice Kaestner 1992 Family 
Tr., 139 S. Ct. 2213, 2219-20 (2019) (citations 
omitted). States impose taxes on their residents “to 
provide for the preservation of peace, good order, and 
health, and the execution of such measures as conduce 
to the general good of [their] citizens.” United States v. 
City of New Orleans, 98 U.S. 381, 393 (1878). This 
reflects a bargain between a State and its citizens: the 
citizens agree to pay a percentage of their worth in 
exchange for the State’s commitment to provide 
protection and services.  

A State’s power to tax its residents is far-
reaching. A State like Massachusetts “may, and does, 
exert its taxing power over [residents’] income from all 
sources, whether within or without the State.” Shaffer 
v. Carter, 252 U.S. 37, 57 (1920), abrogated on other 
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grounds by Comptroller of Treasury of Maryland v. 
Wynne, 135 S. Ct. 1787 (2015). But a State’s power to 
tax nonresidents is far more circumscribed. Under 
both the Commerce Clause and the Due Process 
Clause, a State has no authority to “tax value earned 
outside its borders.” Allied-Signal, Inc. v. Director, 
Div. of Taxation, 504 U.S. 768, 777 (1992). A State’s 
power to tax an individual’s activities is justified only 
by the “‘protection, opportunities and benefits’ the 
State confers on those activities.” Id. (quoting 
Wisconsin v. J.C. Penney Co., 311 U.S. 435, 444 
(1940)). Thus, to pass constitutional muster, a state 
tax on nonresidents must be, among other things, 
“fairly apportioned” and “fairly related to the services 
provided by the State.” Complete Auto Transit, Inc. v. 
Brady, 430 U.S. 274, 279 (1977); see also Moorman 
Mfg. Co. v. Bair, 437 U.S. 267, 273 (1978) (requiring 
“income attributed to the State for tax purposes [to] be 
rationally related to values connected with the taxing 
State”).  

The tax policies of the various States reflect 
these constitutional constraints. Nearly every State 
that imposes a broad-based personal income tax on 
earned income requires nonresidents to pay tax only 
on income they earned “within the State.” Jerome R. 
Hellerstein & Walter Hellerstein, State Taxation, 
¶20.05[4](a) (3d ed. 2020). States have various 
methods of determining when income is earned 
“within the State,” but nearly all methods prevent 
taxation of nonresident income earned beyond their 
borders. Id. States’ rules for determining the portion 
of a nonresident employee’s compensation that is 
attributable to the State “generally reflect the relative 
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amount of time that the nonresident employee spends 
working in the state, or the amounts attributable to 
the specific services provided within the state.” Id.; 
see, e.g., W. Va. Code St. R. §110-21-32.2.1.2.e (taxing 
nonresidents based on “the ratio of days worked 
within West Virginia to the total days worked over the 
period during which the compensation was earned”). 
Income earned by a nonresident who works outside of 
the State is not subject to taxation by any State other 
than the residence State. See Hellerstein, supra, at 
¶ 20.05[4]. 

B. Massachusetts’ Prior Tax Policies 
Massachusetts long respected these 

constitutional restraints. Under Massachusetts law, 
nonresidents with an annual “Massachusetts gross 
income” of more than $8,000 are required to pay state 
taxes on their income. See M.G.L. c. 62C, §6. The 
“Massachusetts gross income” is determined “solely 
with respect to items of gross income from sources 
within the commonwealth of such person.” M.G.L. c. 
62 §5A(a). Massachusetts currently taxes earned 
income at 5%. See Income Tax Rate Drops to 5% on 
January 1, 2020, Mass. Dep’t of Rev. (Dec. 23, 2019), 
https://bit.ly/3cRwQ11. 

Until recently, Massachusetts regulations 
made clear that nonresidents owed taxes only for the 
work they performed while physically within 
Massachusetts. Under the prior regime, “[w]hen a 
non-resident employee is able to establish the exact 
amount of pay received for services performed in 
Massachusetts, that amount is the amount of 
Massachusetts source income.” 830 CMR 62.5A.1(5)(a) 
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(2008). When a precise determination was not 
possible, Massachusetts regulations required 
allocation of income between taxable Massachusetts 
sources and non-taxable out-of-state sources by using 
a fraction, “the numerator of which is the number of 
days spent working in Massachusetts and the 
denominator of which is the total working days.” Id. 
“Compensation rendered by a non-resident wholly 
outside Massachusetts, even though payment may be 
made from an office or place of business in 
Massachusetts of the employer, [was] not subject to 
the individual income tax.” Mass. Dep’t of Revenue, 
Letter Ruling 84-57, Withholding for Non-Resident 
Employees (Aug 2., 1984), https://bit.ly/3j6bnDe. 

This allocation rule respected New Hampshire’s 
rights, as a coequal sovereign in our federal system, to 
enact its own tax policies upon which its residents may 
rely. It also protected New Hampshire residents from 
paying unconstitutional taxes on income earned 
outside of Massachusetts. In those ways, the policy 
harmonized Massachusetts’ sovereign interests with 
the interests of nonresidents and its neighboring 
States. 

 C. Massachusetts’ Taxation of New 
Hampshire Residents Working in 
New Hampshire  

That harmony recently came to an abrupt end. 
In March 2020, Massachusetts, like many States, 
declared a state of emergency in response to the 
COVID-19 pandemic. See Governor’s Declaration of 
Emergency, Massachusetts Office of the Governor 
(Mar. 10, 2020), https://bit.ly/2GuugSM. Pursuant to 
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that declaration, Governor Baker ordered all 
businesses that did not provide “COVID-19 Essential 
Services” to cease in-person operations by March 24, 
2020. See Governor Charlie Baker Orders All Non-
Essential Business to Cease in Person Operation, 
Directs the Department of Public Health to Issue Stay 
at Home Advisory for Two Weeks, Massachusetts 
Office of the Governor (Mar. 23, 2020), 
https://bit.ly/30gWuY4.  

Massachusetts businesses and their employees 
followed that order, and many employees transitioned 
to working from home indefinitely. In particular, tens 
of thousands of Granite Staters who formerly 
commuted to Massachusetts began working from 
home in New Hampshire. Instead of relying on 
Massachusetts’ services during the workweek—police 
and fire protection, ambulance services, roads, and 
more—these individuals now consumed those same 
services within New Hampshire. Thus, if an 
emergency arose, these workers called New 
Hampshire’s police and ambulance services, not 
Massachusetts’. Because New Hampshire has made a 
fundamental policy decision, in its sole sovereign 
discretion, not to impose an income tax, it pays for 
these services through various other revenue sources.  

As of 2017, more than 103,000 New Hampshire 
residents worked for Massachusetts-based companies, 
accounting for more than 15 percent of New 
Hampshire workers. U.S. Bureau of the Census, 
Longitudinal Employer Household Dynamics,  
https://bit.ly/2HiSLCv. Those workers generated 
billions of dollars of income and paid hundreds of 
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millions of dollars in Massachusetts state taxes. 
Under Massachusetts’ longstanding allocation policy, 
Massachusetts taxed the portion of income that New 
Hampshire residents earned while physically working 
in Massachusetts. New Hampshire residents working 
for Massachusetts enterprises were not taxed on 
income earned while physically working in New 
Hampshire.  

On April 21, 2020, Massachusetts published an 
emergency regulation taxing—for the first time—
income earned in New Hampshire. Having already 
required or encouraged most employees to work from 
home, the Commonwealth declared:  

[F]or the duration of the Massachusetts 
COVID-19 state of emergency, all 
compensation received for personal 
services performed by a nonresident who, 
immediately prior to the Massachusetts 
COVID-19 state of emergency, was an 
employee engaged in performing such 
services in Massachusetts, and who, 
during such emergency, is performing 
such services from a location outside 
Massachusetts due solely to the 
Massachusetts COVID-19 state of 
emergency, will continue to be treated as 
Massachusetts source income subject to 
personal income tax under M.G.L. c. 62 
and personal income tax withholding. 

Mass. Dep’t of Revenue, Technical Information 
Release 20-5, Massachusetts Tax Implications of an 
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Employee Working Remotely due to the COVID-19 
Pandemic (Apr. 21, 2020), https://bit.ly/3n2BrCp. 
Massachusetts imposed the emergency regulation 
retroactive to March 10, 2020. Id. By its terms, the 
regulation would expire on the date on which the 
Governor gave notice that the state of emergency was 
no longer in effect. Id.  

Under Massachusetts law, emergency 
regulations are valid for only three months. See 
M.G.L. c. 30A, §2. Accordingly, on July 21, 2020, 
Massachusetts adopted a second emergency 
regulation imposing similar requirements. See Mass. 
Dep’t of Revenue, Technical Information Release 
20-10, Revised Guidance on the Massachusetts Tax 
Implications of an Employee Working Remotely due to 
the COVID-19 Pandemic (July 21, 2020), 
https://bit.ly/3l6Q05Q.  

That same day, Massachusetts proposed a 
formal administrative rule (“Proposed Rule”), which 
would impose the same requirements over a longer 
period (until the earlier of December 31, 2020 or 90 
days after the Governor ended the state of the 
emergency). See 830 C.M.R. 62.5A3: Massachusetts 
Source Income of Non-Residents Telecommuting due 
to the COVID-19 Pandemic, Mass. Dep’t of Revenue 
(July 21, 2020), https://bit.ly/2SxirY4. The Proposed 
Rule declared: 

[A]ll compensation received for services 
performed by a non-resident who, 
immediately prior to the Massachusetts 
COVID-19 state of emergency was an 
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employee engaged in performing such 
services in Massachusetts, and who is 
performing services from a location 
outside Massachusetts due to a 
Pandemic-Related Circumstance will 
continue to be treated as Massachusetts 
source income subject to personal income 
tax under M.G.L. c. 62, § 5A and personal 
income tax withholding pursuant to 
M.G.L. c. 62B, § 2. 

Id. at 830 CMR 62.5A.3(3). The Proposed Rule defined 
“Pandemic-Related Circumstances” broadly to 
include, inter alia, “any . . . work arrangement in 
which an employee who performed services at a 
location in Massachusetts prior to the Massachusetts 
COVID-19 state of emergency performs such services 
for the employer from a location outside 
Massachusetts during a period in which [the rule] is 
in effect.” Id. at 830 CMR 62.5A.3(2).  

The Proposed Rule drew strong opposition 
during the comment period. More than 100 
individuals, including nonresidents and legislators, 
testified at a hearing to review the Proposed Rule. 
Many criticized Massachusetts for “attempting to 
balance the budget on the backs of hard-working 
Granite Staters.” Greg Moore, Testimony for 
Massachusetts Dep’t of Revenue, Rulings & Regs. 
Bureau (Aug. 27, 2020), https://bit.ly/3j9EqWg.  

The New Hampshire Attorney General’s office 
submitted comments opposing the Proposed Rule, 
pointing out that the Proposed Rule 
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unconstitutionally imposed a tax on New Hampshire 
residents working entirely within New Hampshire 
and “infringe[d] upon the State of New Hampshire’s 
fundamental interests as a sovereign.” See N.H. Atty. 
Gen. Gordon MacDonald, Comments on Proposed 
Regulation 830 CMR 62.5A.3, 3 (Aug. 21, 2020). The 
New Hampshire Department of Business and 
Economic Affairs submitted similar comments 
criticizing the Proposed Rule. See New Hampshire 
Department of Business and Economic Affairs, Re: 
Proposed Regulation Relative to Massachusetts Source 
Income of Non-Residents Telecommuting due to the 
COVID-19 Pandemic, 2 (Aug. 21, 2020) (noting that 
the proposed rule “does not reflect the realities of how 
work is being accomplished” during these difficult 
times).  

Despite these objections, on October 16, 2020, 
Massachusetts published and approved the final rule 
(“Tax Rule”) largely as proposed. See 830 C.M.R. 
62.5A3: Massachusetts Source Income of Non-
Residents Telecommuting due to the COVID-19 
Pandemic, Mass. Dep’t of Revenue, (Oct. 16, 2020), 
https://bit.ly/31fgB9r. The Tax Rule took effect 
immediately.  

ARGUMENT 
 Article III of the U.S. Constitution provides that 

“[i]n all Cases . . . in which a state shall be a Party, the 
supreme Court shall have original Jurisdiction.” U.S. 
Const. art. III, § 2, cl. 2. In addition, under 28 U.S.C. 
§1251(a), “[t]he Supreme Court shall have original 
and exclusive jurisdiction of all controversies between 
two or more States.” 28 U.S.C. §1251(a). A plaintiff 
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seeking to bring an original action in this Court must 
first file a motion for leave to file a bill of complaint. 
See S. Ct. R. 17.  

The Court should grant New Hampshire’s motion 
for leave to file a bill of complaint because New 
Hampshire’s bill of complaint raises issues of serious 
importance and no alternative forum exists for 
resolving its claims. In the alternative, the Court 
should grant leave to file a bill of complaint because 
Article III requires the Court to exercise its original 
jurisdiction over disputes between two States.  

I. The Bill of Complaint Presents Issues of 
Serious Importance that Warrant the 
Court’s Original Jurisdiction. 

This Court examines two factors when deciding 
whether to exercise its original jurisdiction. First, the 
Court looks to “the nature of the interest of the 
complaining State, focusing on the seriousness and 
dignity of the claim.” Mississippi v. Louisiana, 506 
U.S. 73, 77 (1992) (citations omitted). Second, the 
Court explores “the availability of an alternative 
forum in which the issue tendered can be resolved.” Id. 
Both factors support exercising jurisdiction here. 

 A. New Hampshire’s Strong Interest 
and the Seriousness and Dignity of 
Its Claims Warrant the Exercise of 
the Court’s Original Jurisdiction.  

1. New Hampshire has a strong interest in 
eliminating the Tax Rule, for multiple reasons. First, 
the Tax Rule infringes on New Hampshire’s sovereign 
right to control its own tax and economic policies and 
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undermines the strategy New Hampshire has 
deliberately employed to provide current and 
prospective businesses and residents with the New 
Hampshire Advantage. New Hampshire has never 
imposed an income tax on its residents.1 See N.H. 
Dep’t of Revenue, Taxpayer Assistance—Overview of 
New Hampshire Taxes, https://bit.ly/2ET6i2T. This 
longstanding policy choice is a fundamental part of the 
New Hampshire Advantage central to its sovereign 
identity, which distinguishes New Hampshire 
regionally and nationally. 

By unlawfully levying an income tax on a 
sizable percentage of New Hampshire residents—on 
income earned in New Hampshire—Massachusetts 
has overridden New Hampshire’s sovereign discretion 
over its tax policy to unilaterally impose the precise 
tax on New Hampshire residents that New Hampshire 
itself has consistently rejected. The Tax Rule directly 
contradicts New Hampshire’s tax policies and 
effectively negates the express financial incentive (tax 
savings) that fuels New Hampshire’s successful 
competition for capital and labor resources. A State’s 
decision about whether and how it collects revenue is 
“an action undertaken in its sovereign capacity.” 
Wyoming v. Oklahoma, 502 U.S. 437, 451 (1992). In 
that sovereign capacity, New Hampshire has set its 
own revenue collection policies for the benefit of its 
citizens. Moreover, New Hampshire has a sovereign 

 
1 New Hampshire does impose a tax on interest and 

dividend income, see N.H. Rev. Stat. Ann. ch, 77 (2016), but does 
not impose an income tax on residents or nonresidents’ individual 
earned income. 
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duty to protect the “economic and commercial 
interests” of its citizens. Alfred L. Snapp & Son, Inc. 
v. Puerto Rico, ex rel., Barez, 458 U.S. 592, 609 (1982). 
This, too, it accomplishes through its sovereign policy 
choices.  

The New Hampshire Advantage is not merely 
an abstract concept. New Hampshire’s sovereign 
policy choices have helped boost per capita income, 
decrease unemployment, and create a competitive 
advantage that motivates businesses and individuals 
to choose New Hampshire as their homes. New 
Hampshire has the seventh-highest median 
household income of any State at $74,057 per 
household. U.S. Bureau of the Census, Median 
Household Income by State, https://bit.ly/34XJd8t. 
This median household income is significantly higher 
than Maine, Rhode Island, Vermont, and the national 
average, and is comparable to Connecticut and 
Massachusetts, which also rank in the top ten. Id. 

Importantly, New Hampshire’s competitive and 
successful tax policies have not adversely impacted its 
ability to provide important public services to its 
citizens. For example, New Hampshire’s public 
education systems have been ranked the sixth highest 
quality in the nation by Education Week, see 
Education Week, Quality Counts 2020, State Grades 
on Chance for Success: 2020 Map and Rankings, (Jan. 
21, 2020), https://bit.ly/3lNyiVm, and New Hampshire 
ranks in the top ten highest spending per pupil among 
all states, see U.S. Bureau of the Census, 2018 Public 
Elementary-Secondary Education Finance Data, 
Table 11 (Apr. 14, 2020), https://bit.ly/2SZsifV. 
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Similarly, in both 2018 and 2019, New 
Hampshire had the second-lowest average 
unemployment rate in New England and, respectively, 
the second-lowest and third-lowest unemployment 
rates nationally. See U.S. Bureau of Labor Statistics, 
Regional and State Unemployment – 2019 Annual 
Averages, Table 1 (Mar. 4, 2020), https://bit.ly/3lJa1jy. 
In both years, New Hampshire’s average employment 
rate was significantly lower than the national 
average. See id.  

New Hampshire’s sovereign policy choices, and 
the advantageous economic landscape they create, are 
essential to New Hampshire’s economic vitality. 
Numerous top companies from diverse business 
sectors call New Hampshire home. See N.H. Division 
of Economic Development, N.H. Dep’t of Business and 
Economic Affairs, Top Companies, 
https://bit.ly/34QTwes. New Hampshire’s tax policies 
are also central to its efforts to motivate businesses to 
relocate to or expand within the State. See N.H. 
Division of Economic Development, N.H. Dep’t of 
Business and Economic Affairs, Why New Hampshire, 
https://bit.ly/3lFTRHy.  

The tax policies at the core of the New 
Hampshire Advantage have likewise succeeded in 
encouraging individuals and families to move to the 
State. Tens of thousands of people move to New 
Hampshire each year. Lori Wright, Univ. of New 
Hampshire, New Hampshire Agricultural Experiment 
Station, Migration is Biggest Driver of Population 
Change in New Hampshire (Nov. 19, 2019), 
https://bit.ly/33KHK63. In 2018, more than 20,000 
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people moved to New Hampshire from Massachusetts 
alone. U.S. Bureau of the Census, State to State 
Migration Flows, Table 1 (July 20, 2020), 
https://bit.ly/3dwuzZL.  

A significant number of those new residents 
continue to work for Massachusetts-based employers, 
and many explicitly cite New Hampshire’s tax laws as 
a reason why they moved. See Kenneth Johnson, Why 
People Move to and Stay in New Hampshire, Univ. of 
New Hampshire, Carsey School of Public Policy 
(Summer 2020), https://bit.ly/33pF3GB. Indeed, tax 
experts agree that New Hampshire’s tax policies have 
been key to “attracting new businesses and . . . 
generating economic and employment growth.” Jared 
Walczak, 2020 State Business Tax Climate Index at 8, 
Tax Foundation (Oct. 21, 2019), https://bit.ly/3dkZszV; 
see also Joe Horvath, Why New Hampshire Attracts 
More Wealth and Commerce Than Maine, Maine 
Policy Institute (June 22, 2016), https://bit.ly/33R2oBr 
(“Maine and New Hampshire are similar states,” yet 
“New Hampshire . . . is outperforming Maine” because 
of “better economic policy”). 

By reaching across its borders into the wallets 
of New Hampshire residents, Massachusetts takes 
direct aim at New Hampshire’s policy choices as a 
sovereign, and the New Hampshire Advantage that 
has resulted from those choices. Through the Tax 
Rule, Massachusetts effectively imposes its income 
tax in a State in which no comparable tax exists. 
Massachusetts’ actions undermine New Hampshire’s 
efforts to maintain attractive economic conditions that 
motivate new businesses and workers to relocate to 
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the State and existing businesses to expand within the 
State. 

The Tax Rule also exacerbates the burden on 
New Hampshire’s public services. The COVID-19 
pandemic has increased demand for New Hampshire’s 
government services generally, and work-from-home 
policies mean that tens of thousands of individuals are 
now exclusively relying on New Hampshire’s public 
services—including police and medical services, 
taxpayer-supported broadband internet, utilities, 
roads, and more—rather than Massachusetts’. Yet the 
Tax Rule ensures that those individuals continue to 
support public services in Massachusetts that they no 
longer use. 

Massachusetts’ actions harm the fabric of New 
Hampshire’s communities. In recent years, young 
people and their families have flocked to New 
Hampshire to take advantage of the State’s favorable 
policies and high quality of life. This migration is 
“important to New Hampshire’s demographic future.” 
Johnson, supra. These new residents bring 
tremendous energy and a wealth of new ideas to the 
State and further the State’s longstanding culture of 
innovation in the economic and education sectors. The 
Tax Rule’s attack on New Hampshire’s migration 
incentives puts all these gains at risk. 

In short, Massachusetts has taken aim at a 
defining feature of New Hampshire’s sovereign 
identity through unconstitutional means. For this 
reason alone, New Hampshire has an existential 
interest, as a sovereign, in eliminating the Tax Rule. 
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Second, and relatedly, the Tax Rule harms New 
Hampshire’s ability to recruit individuals to work for 
its state government. More than 17,000 people work 
for the State of New Hampshire. Every day, New 
Hampshire state employees ensure public safety 
through police, fire, and rescue services, maintain 
public transportation, operate state courts, run New 
Hampshire’s university system, and much more. 
Many of the employees who New Hampshire recruits 
have spouses or other family members who work for 
Massachusetts employers (and may seek to work from 
home at least part time if they move to New 
Hampshire). If these families will be forced to pay 
Massachusetts income taxes regardless where their 
work is performed, many will choose to live in 
Massachusetts. New Hampshire has an interest, as a 
sovereign, in continuing to recruit and retain these 
individuals and their families. 

Finally, the Tax Rule endangers public health 
in New Hampshire. In March 2020, through his 
executive order, Governor Baker sent millions of 
workers home. As a result, tens of thousands of New 
Hampshire residents who had been traveling to 
Massachusetts to work were required to perform their 
duties from New Hampshire. And even now, when 
governments have rolled back many pandemic-related 
restrictions, working from home remains best practice 
for thousands of New Hampshire residents. For these 
residents, this shift in location is not merely a matter 
of preference or convenience, but rather required or 
encouraged by the government or their employers to 
protect the public health. 
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If these residents had chosen to work at home 
prior to the pandemic, any income they earned while 
working in New Hampshire would not be taxed as 
Massachusetts income. Under the Tax Rule, however, 
income earned for work performed entirely within 
New Hampshire is taxed as Massachusetts source 
income. And while the Tax Rule purportedly applies 
solely to remote work resulting from “Pandemic-
Related Circumstances,” that term is defined so 
broadly that any person who transitions to working 
from home for any reason while the Tax Rule is in 
effect remains subject to Massachusetts income tax for 
work performed in New Hampshire. See Tax Rule, 830 
CMR 62.5A.3(2) (defining “Pandemic-Related 
Circumstances” to include “any other work 
arrangement in which an employee who performed 
services at a location in Massachusetts prior to the 
Massachusetts COVID-19 state of emergency 
performs such services for the employer from a 
location outside Massachusetts during a period in 
which 830 CMR 62.5A.3 is in effect”).  

In other words, the Tax Rule both penalizes 
individuals who are working from home at the direct 
request of the Massachusetts Governor and, more 
generally, disincentivizes all individuals from 
pursuing alternative work arrangements at a time 
when health officials continue to stress the importance 
of social distancing and other restrictions on in-person 
interactions. Massachusetts has suggested that the 
Tax Rule is merely designed to maintain the status 
quo until the pandemic abates. This suggestion is 
belied by the definition of “Pandemic-Related 
Circumstances” in the Tax Rule, which inevitably 
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sweeps up workers who are remote for reasons 
entirely unrelated to the pandemic. Thus, while 
Massachusetts paints the Tax Rule as a stopgap 
measure designed to bridge a finite period of 
uncertainty, it in fact reflects an aggressive attempt to 
impose Massachusetts income tax within the borders 
of a coequal sovereign. The pandemic in no way alters 
this fact.  

Yet, the pandemic continues to take its toll on 
Granite Staters. More than 9,000 New Hampshire 
residents have contracted the virus and more than 450 
have died from it. See N.H. Dep’t of Health & Human 
Servs., COVID-19, https://bit.ly/36s2jG4. New 
Hampshire has a direct interest in protecting its 
citizens from the continued spread of the virus by 
incentivizing residents to work from home. Jacobson 
v. Massachusetts, 197 U.S. 11, 30 (1905) (a core 
“function” of the State is to “guard the public health” 
of its citizens); see also North Dakota v. Minnesota, 263 
U.S. 365, 373 (1923) (“This Court has entertained 
[claims] by one state to enjoin . . . another” when the 
latter state’s actions are “dangerous to the health of 
the inhabitants of the former.”). 

The Tax Rule undermines that interest by 
penalizing New Hampshire residents for following 
public health requirements and recommendations and 
incentivizing New Hampshire residents to travel 
across state borders. New Hampshire has a strong 
interest in challenging the Tax Rule for this reason as 
well. 
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These serious harms to New Hampshire 
demonstrate the need for this Court’s original 
jurisdiction. This action “precisely ‘implicates serious 
and important concerns of federalism fully in accord 
with the purposes and reach of [this Court’s] original 
jurisdiction.’” Wyoming v. Oklahoma, 502 U.S. at 451 
(quoting Maryland v. Louisiana, 451 U.S. 725, 744 
(1981)) (exercising original jurisdiction over challenge 
to Oklahoma law under the Commerce Clause). 
Indeed, this Court has not hesitated to entertain 
original actions over challenges by States to another 
State’s taxes. See, e.g., Connecticut v. New Hampshire, 
1992 WL 12620398 (U.S. 1992) (exercising original 
jurisdiction over a suit brought by Massachusetts and 
other states to challenge a New Hampshire tax); 
Maryland v. Louisiana, 451 U.S. at 756 (exercising 
original jurisdiction over a State challenge to a 
Louisiana tax). This case is equally important.2 

2. New Hampshire’s claims also are “serious” 
and directly tied to New Hampshire’s fundamental 
interests as a sovereign. Mississippi v. Louisiana, 506 
U.S. at 739. New Hampshire brings two claims—

 
2 Although the Tax Rule expires on December 31, 2020, that 

will not moot this case. The legitimacy of the 2020 tax would still 
be at issue. Moreover, Massachusetts has already extended the 
rule twice over the vocal opposition of New Hampshire officials 
and residents, and it will surely do so again. See Kingdomware 
Techs., Inc. v. United States, 136 S. Ct. 1969, 1976 (2016) (case 
not moot when issue is “capable of repetition, yet evading 
review”). Further, the mere existence of this aggressive incursion 
into New Hampshire’s sovereign jurisdiction, if allowed to stand, 
will cast a shadow over the New Hampshire Advantage in the 
future. 
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under the Commerce Clause and the Due Process 
Clause—and it is likely to prevail on both challenges. 

The Commerce Clause gives Congress the 
power to “regulate Commerce . . . among the several 
States.” U.S. Const., Art. I, § 8, cl. 3. But the clause 
also has been read as “contain[ing] a further, negative 
command, known as the dormant Commerce Clause, 
prohibiting certain state taxation even when Congress 
has failed to legislate on the subject.” Oklahoma Tax 
Comm’n v. Jefferson Lines, Inc., 514 U.S. 175, 179 
(1995). This construction serves the Commerce 
Clause’s purpose of “preventing a State from 
retreating into economic isolation or jeopardizing the 
welfare of the Nation as a whole, as it would do if it 
were free to place burdens on the flow of commerce 
across its borders that commerce wholly within those 
borders would not bear.” Id. at 179-80.  

A State’s taxation of nonresidents will survive 
scrutiny under the Commerce Clause only if it meets 
four requirements. The State’s tax must be 
(1) “applied to an activity with a substantial nexus 
with the taxing State”; (2) “fairly apportioned”; 
(3) non-discriminatory—i.e., it must not “discriminate 
against interstate commerce”; and (4) “fairly related to 
the services provided by the State.” Complete Auto 
Transit, Inc. v. Brady, 430 U.S. 274, 279 (1977). If any 
of these prongs is not satisfied, the state tax will be 
found unlawful under the Commerce Clause. See, e.g., 
Connecticut v. New Hampshire, 1992 WL 12620398, at 
*21-38 (Special Master finding that New Hampshire 
tax violated the Commerce Clause).  
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The Tax Rule fails all four prongs. It fails the 
first prong because when a New Hampshire resident 
is performing work entirely within New Hampshire, 
Massachusetts lacks the requisite minimum 
connection with either the worker or her activity. 
Allied-Signal, Inc., 504 U.S. at 777-78. “Substantial 
nexus” requires that “there must be a connection to 
the activity itself, rather than a connection only to the 
actor the State seeks to tax.” Id. at 778 (emphasis 
added). The Tax Rule, in contrast, imposes a tax based 
solely on the location of the employer regardless of the 
work being done and where. Indeed, that is its very 
point: to recapture income on activity that used to be 
performed in Massachusetts. Because the Tax Rule 
purports to tax nonresidents on income earned from 
activity lacking any connection with Massachusetts, 
no “substantial nexus” exists. 

The Tax Rule also fails the second prong of 
Complete Auto’s test, which requires that a tax must 
be “fairly apportioned.” This “ensure[s] that each State 
taxes only its fair share of an interstate transaction.” 
Goldberg v. Sweet, 488 U.S. 252, 260 (1989), abrogated 
on other grounds by Wynne, 135 S. Ct. at 1798. This 
prong is not satisfied “whenever one State’s act of 
overreaching combines with the possibility that 
another State will claim its fair share of the value 
taxed: the portion of value by which one State 
exceeded its fair share would be taxed again by a State 
properly laying claim to it.” Oklahoma Tax Comm’n, 
514 U.S. at 184. The test, in other words, rejects the 
possibility of double taxation. 
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Through the Tax Rule, Massachusetts imposes 
a tax on activity that is occurring in New Hampshire. 
New Hampshire has the authority and prerogative to 
tax that income. That New Hampshire has decided not 
to exercise this authority over its own citizens is not a 
license for Massachusetts to do so; the mere possibility 
of double taxation is forbidden under the Commerce 
Clause. See, e.g., Evco v. Jones, 409 U.S. 91, 94 (1972) 
(state tax on the proceeds of out-of-state sales violated 
the Commerce Clause where it created a “risk of a 
double tax burden”). Simply put, “there is no practical 
or theoretical justification” allowing Massachusetts to 
“export tax burdens and import tax revenues.” 
Trinova Corp. v. Michigan Dep’t of Treasury, 498 U.S. 
358, 374 (1991). Indeed, “[t]he Commerce Clause 
prohibits this competitive mischief.” Id. 

For similar reasons, the Tax Rule fails Complete 
Auto’s third prong, which prohibits discrimination 
against interstate commerce. In Wynne, this Court 
struck down a comparable Maryland tax scheme that 
“had the potential to result in discriminatory double 
taxation of income earned out of state and created a 
powerful incentive to engage in intrastate rather than 
interstate economic activity.” 135 S. Ct. at 1795. The 
Court supported its conclusion with reference to 
similar invalidations in J. D. Adams Mfg. Co. v. 
Storen, 304 U.S. 307 (1938), Gwin, White & Prince, 
Inc. v. Henneford, 305 U.S. 434 (1939), Central 
Greyhound Lines, Inc. v. Mealey, 334 U.S. 653 (1948), 
noting that “[i]n all three of these cases, the Court 
struck down a state tax scheme that might have 
resulted in the double taxation of income earned out of 
the State and that discriminated in favor of intrastate 
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over interstate economic activity.” Wynne, 135 S. Ct. 
at 1795. 

In Wynne, this Court applied the Commerce 
Clause’s “internal consistency” test to strike down the 
burdensome tax scheme. The Court stated that “[t]his 
test, which helps courts identify tax schemes that 
discriminate against interstate commerce, ‘looks to 
the structure of the tax at issue to see whether its 
identical application by every State in the Union 
would place interstate commerce at a disadvantage as 
compared with commerce intrastate.’” Id. at 1802 
(quoting Oklahoma Tax Comm’n, 514 U.S. at 179). 
The complex Massachusetts tax scheme under the Tax 
Rule fails the internal consistency test. If every state 
imposed a regime like the Tax Rule, a taxpayer who 
confined her activity to one State would pay a single 
tax on her income to the State where she was a 
resident and in which she earned the income. By 
contrast, the taxpayer who ventured across state lines 
to earn her income would pay a double tax on such 
income, one to her State of residence and another to 
the State in which she earned the income. As a result, 
“interstate commerce would be taxed at a higher rate 
than intrastate commerce.” Id. at 1791. And if every 
State passed a rule similar to the Tax Rule, the free 
movement of workers, goods, and services across state 
borders would suffer, as individuals would be less 
inclined to move between States or accept flexible 
working assignments. The Commerce Clause prevents 
precisely this type of “economic Balkanization.” Id. at 
1794.  
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Finally, the Tax Rule fails Complete Auto’s 
fourth prong, which requires the state tax to be “fairly 
related to the services provided by the State.” 430 U.S. 
at 279. This prong mandates that “the measure of the 
tax be reasonably related to the extent of the contact, 
since it is the activities or presence of the taxpayer in 
the State that may properly be made to bear a just 
share of state tax burden.” Commonwealth Edison Co. 
v. Montana, 453 U.S. 609, 626 (1981) (citation 
omitted). Under the Tax Rule, New Hampshire 
residents are taxed as though they are travelling to 
and working in Massachusetts—even if they never set 
foot in the State. The Tax Rule thus is not in “proper 
proportion” to New Hampshire residents’ “activities 
within [Massachusetts] and, therefore, to their 
consequent enjoyment of the opportunities and 
protections which the State has afforded in connection 
with those activities.” Id. (citation omitted). Because 
Massachusetts’ tax is not “assessed in proportion to a 
taxpayer’s activities or presence in a State,” the Tax 
Rule unconstitutionally requires New Hampshire 
residents to “shoulder[] [more than their] fair share.” 
Id. at 627. 

The Tax Rule violates the Due Process Clause 
for similar reasons. Due process “centrally concerns 
the fundamental fairness of governmental 
activity.” N.C. Dep’t of Rev., 139 S. Ct. at 2219. The 
Court has long recognized that the Due Process Clause 
prohibits a State from “tax[ing] value earned outside 
its borders.” Allied-Signal Inc., 504 U.S. at 778 (1992). 
That is because the “seizure of property by the State 
under pretext of taxation when there is no jurisdiction 
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or power to tax is simple confiscation and a denial of 
due process of law.” Miller Bros. Co., 347 U.S. at 342.  

To survive a challenge under the Due Process 
Clause, there must be “‘some definite link, some 
minimum connection, between a [S]tate and the 
person, property or transaction it seeks to tax.’” Allied-
Signal Inc., 504 U.S. at 777 (quoting Miller Brothers 
Co., 347 U.S. at 344-45). In the case of a tax on an 
activity, “there must be a connection to the activity 
itself, rather than a connection only to the actor, the 
State seeks to tax.” Id. at 778 (emphasis added). In 
addition, the “income attributed to the State for tax 
purposes must be rationally related to values 
connected with the taxing State.” Moorman Mfg. Co., 
437 U.S. at 273 (citation omitted). If the connection is 
too attenuated, the state tax will violate the Due 
Process Clause. See id. 

The Tax Rule violates these fundamental 
requirements of due process. It requires no connection 
between Massachusetts and the nonresidents on 
whom it imposes Massachusetts income tax other 
than the address of the nonresident’s employer. Put 
differently, the Tax Rule simply bears no “fiscal 
relation to [the] protection, opportunities and benefits 
given by the state.” Wisconsin, 311 U.S. at 444. New 
Hampshire residents earning a living from home 
offices in New Hampshire are not protected by 
Massachusetts police, fire, and rescue services, do not 
seek education or housing opportunities provided by 
Massachusetts, and do not enjoy the benefits of 
Massachusetts roads, public transportation, or 
utilities. They do not “earn” income “in 
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Massachusetts” any more than an outsourced 
customer service operator in a foreign country “earns” 
income “in the United States” by working for a U.S.-
based employer. The Tax Rule violates the Due 
Process Clause too.  

 B. No Alternative Forum Exists to 
Resolve These Issues.  

The Court also should exercise its original 
jurisdiction over this case because there is no 
“alternative forum in which the issue tendered can be 
resolved.” Mississippi v. Louisiana, 506 U.S. at 77. 
Under federal law, this Court has “exclusive 
jurisdiction” over “all controversies between two or 
more States.” 28 U.S.C. §1251(a). This statutory 
command is inflexible. As the Court has explained, 
any argument that another court could hear a dispute 
between two States “founders on the uncompromising 
language of 28 U.S.C. §1251(a), which gives to this 
Court ‘original and exclusive jurisdiction of all 
controversies between two or more States.” 
Mississippi v. Louisiana, 506 U.S. at 77 (quoting 28 
U.S.C. §1251(a)) (emphasis in original). Simply put, 
this Court is the only forum in which New Hampshire 
can bring its claims. Id.; see also Nebraska v. Colorado, 
136 S. Ct. 1034, 1034 (2016) (Thomas, J., dissenting) 
(“Federal law is unambiguous: If there is a controversy 
between two States, this Court—and only this Court—
has jurisdiction over it.”). 

In addition, to New Hampshire’s knowledge, 
there are no other cases in which this issue is 
currently being litigated. Wyoming v. Oklahoma, 502 
U.S. at 451-52 (finding original jurisdiction because 

ACA-APP130



31 
 

 

“no pending action exists to which we could defer 
adjudication on this issue”). Nor is any federal district 
court likely to take up this issue. That is because the 
Tax Injunction Act generally prohibits “district courts” 
from “enjoin[ing], suspend[ing] or restrain[ing] the 
assessment, levy or collection of any tax under State 
law.” 28 U.S.C. §1341. This law, however, “by its terms 
only applies to injunctions issued by federal district 
courts” and thus is inapplicable to this original action. 
Maryland v. Louisiana, 451 U.S. at 745 n.21.  

It is possible that an individual from New 
Hampshire might challenge the Tax Rule through the 
administrative remedies provided by Massachusetts. 
See M.G.L.c. 62C, §§37, 39. But this is not a sufficient 
alternative. Again, to New Hampshire’s knowledge, no 
such suit has occurred, which weighs heavily in favor 
of this Court’s original jurisdiction. See Wyoming v. 
Oklahoma, 502 U.S. at 451-52 (examining whether 
there were any “pending action” raising the issues). 
There also are clear disincentives to bringing such a 
challenge, as it would have to be litigated through the 
Massachusetts administrative process and in a 
Massachusetts court, and any taxpayer who might 
bring the claim would either have to refuse to pay the 
tax in question and risk incurring tax penalties or pay 
the tax and hope that it can be recouped at the end of 
the litigation. And even if an individual taxpayer did 
challenge the tax, this would not help the tens of 
thousands of New Hampshire residents who lack the 
means to bring such a suit.  

More fundamentally, however, any such 
challenge would not redress New Hampshire’s own 
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injuries. As explained, the Tax Rule is causing injuries 
specific to the State of New Hampshire—not just to 
individual taxpayers—and this Court is the only 
forum in which New Hampshire can bring its claims. 
This Court has original jurisdiction over disputes 
between the States precisely to avoid one State 
deciding these types of issues through its own courts. 
Indeed, “one of the most crying evils” of the Articles of 
Confederation was their failure to guarantee an 
adequate forum for peacefully resolving interstate 
disputes. Rhode Island v. Massachusetts, 37 U.S. 657, 
728 (1838). The Founders deemed this Court’s original 
jurisdiction over such disputes as “essential to the 
peace of the union.” The Federalist No. 80, at 535 (A. 
Hamilton) (Cooke, ed., 1961). The Court should 
exercise its original jurisdiction over this interstate 
dispute. 

II. Alternatively, the Court Should Hear the 
Case Because the Court’s Original 
Jurisdiction Over Interstate Disputes Is 
Mandatory.  
In the alternative, the Court should grant leave 

to file the bill of complaint because the Court lacks 
discretion to decline review in cases within its original 
jurisdiction that arise between two or more States. 

The Constitution establishes this Court’s 
original jurisdiction in mandatory terms. Article III 
states that “[i]n all cases . . . in which a State shall be 
[a] Party, the supreme Court shall have original 
Jurisdiction.” U.S. Const., art. III, § 2, cl. 2 (emphasis 
added). As Chief Justice John Marshall long ago 
explained, the Supreme Court has “no more right to 
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decline the exercise of jurisdiction which is given, than 
to usurp that which is not given.” Cohens v. Virginia, 
19 U.S. 264, 404 (1821). Ever since, this Court “has 
cautioned” that “[j]urisdiction existing, . . . a federal 
court’s ‘obligation’ to hear and decide a case is 
‘virtually unflagging.’” Sprint Commc’ns, Inc. v. 
Jacobs, 571 U.S. 69, 77 (2013) (quoting Colorado River 
Water Conservation Dist. v. United States, 424 U.S. 
800, 817 (1976)). 

The Court’s original jurisdiction over disputes 
between States is also “exclusive.” 28 U.S.C. §1251(a). 
If this Court does not exercise jurisdiction over a 
controversy between two States, “then the 
complaining State has no judicial forum in which to 
seek relief.” Arizona v. California, 140 S. Ct. 684, 685 
(2020) (Thomas, J., dissenting). “Denying leave to file 
in a case between two or more States is thus not only 
textually suspect, but also inequitable.” Id. 

This Court has relied on “policy considerations” 
for “transforming its mandatory, original jurisdiction 
into discretionary jurisdiction.” Nebraska v. Colorado, 
136 S. Ct. at 1035 (Thomas, J., dissenting). And it has 
invoked its “increasing duties with the appellate 
docket,” Arizona v. New Mexico, 425 U.S. 794, 797 
(1976), and its “structur[e] . . . as an appellate 
tribunal,” Ohio v. Wyandotte Chemicals Corp., 401 
U.S. 493, 498 (1971). But the Court has “failed to 
provide any analysis of the Constitution’s text to 
justify [its] discretionary approach.” Arizona v. New 
Mexico, 140 S. Ct. at 685 (Thomas, J., dissenting). A 
proper textual analysis of this question compels the 
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conclusion that this Court’s original jurisdiction over 
these types of disputes is not discretionary.  

Stare decisis does not support retaining this 
flawed approach. “The doctrine is at its weakest when 
[the Court] interpret[s] the Constitution . . . because 
only this Court or a constitutional amendment can 
alter [such] holdings.” Knick v. Township of Scott, Pa., 
139 S. Ct. 2162, 2177 (2019). The Court’s treatment of 
original jurisdiction as discretionary has not created 
“reliance interests.” Id. at 2179. And, moreover, the 
Court’s caselaw lacks “consistency” with the Court’s 
long-recognized requirements that courts have a 
virtually unflagging duty to exercise the jurisdiction 
granted to them. Sprint Commc’ns, Inc., 571 U.S. at 
77.  

Because the Court’s discretionary approach is 
“at odds with the statutory text” of 28 U.S.C. §1251(a) 
and is based on “policy judgments that are in conflict 
with the policy choices that Congress made,” the 
doctrine “bears reconsideration.” Nebraska, 136 S. Ct. 
at 1035 (Thomas, J., dissenting). The Court should 
grant the motion for leave to file the bill of complaint.  

CONCLUSION 
For these reasons, New Hampshire respectfully 

requests that the Court grant the Motion for Leave to 
File a Bill of Complaint. 
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