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Plaintiff,
V.
DEBRA TISLER
Serve: Debra Tisler 2021 13491
Pairfax Station, Virginia 22039 Case No.
and
CALLIE OETTINGER,
Serve: Callie Oettinger
TR hei 22159
Defendants,
COMPLAINT FOR INJUNCTIVE RELIEF AND DAM A

Plaintiff Fairfax County School Board (“School Board”) brings this action against
Defendants Debra Tisler and Callie Oettinger and alleges as follows:

Nature of the Case

. This case concerns Defendants’ retention of confidential information, including
identifiable student and personnel information, that was inadvertently and mistakenly released to
Defendant Tisler in response to a request under the Virginia Freedom of Information Act made to
School Board personnel. On information and belief, Defendant Tisler forwarded the response to
DefendantOettingn,whohaspostedpoﬁionsofthemordaonﬂteintemeL Plaintiff has made
timely and repeated efforts to secure the return of the confidential information from Defendants,
to no avail. Thiawﬁenishwghmsecmethemuunoftheinfomaﬁonwhoseconﬁdwimityis
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protected by law, to which Defendants have no legal right of access, and which in equity
Defendants should not be permitted to retain or disseminate.
The Parties

3 The School Board is a public body corporate that operates and administers Fairfax
County Public Schools located in Fairfax County, and the City of Fairfax, Virginia. The School
Board's offices are located at 8115 Gatehouse Road, Falls Church, Virginia.

3.  Defendant Debra Tisler is, and at all relevant times has been, a citizen of the
Commonwealth of Virginia who resides at il {NNSS—Y QWM Fairfax Station, Virginia
22039.

4%  Defefidant Callie Oettinger is, and at all relevant times has been, a citizen of the
Commonwealth of Virginia who resides at Il NSNS UM Fairfax Station, Virginia
22039.

durisdiction and Venue

§: This Court has subject-matter jurisdiction over this action under Va. Code § 8.01-
620 because the School Board seeks injunctive relief.

6. This Court has personal jurisdiction over Defendants because, on information and
belief, they are, and at all times relevant to this action have been, domiciled in Virginia.

7. Venue is proper in this Court under Va. Code § 8.01-261(15)(c) because the
enjoined acts are to be done in this county.

8. In August 2021, Defendant Tisler requested from School Board personnel certain
records pursuant to the Virginia Freedom of Information Act (“VFOIA”).

9. The records responsive to Defendant Tisler’s request include legal invoices
submitted by outside counsel to School Board personnel over a period of fourteen months that
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contain, among other things, identifiable student and personnel information. The records contain
confidential information subject to withholding under several Virginia Code sections, including
§§ 2.2-3705.1(1), (2), (13), and 3705.4(1) and information protected from disclosure under the
Family Educational Rights and Privacy Act (“FERPA”) (collectively, “Confidential
Information”).

10.  The Confidential Information, which is not subject to public disclosure, is collected
and maintained by School Board personnel for a number of reasons, including but not limited to,
operation of a public school division responsible for the education of more than 180,000 students
and satisfying its related data-collection and retention obligations under state and federal law. As
such, the-information has value to the School Board.

11. In August and continuing through September 13;.2021, School Board personnel
compiled responsive records and reviewed such records for the purpose of redacting Confidential
Information.

12.  On September 10, 2021, School Board personnel placed an initial batch of records,
consisting of about 962 pages, in a Dropbox' folder and e-mailed & link to the folder to Defendant
Tisler. The e-mail also informed Defendant Tisler that, due to the extraordinary volume of
wapoasivemds,Schoolerdpusonndwmsﬁﬂmicwingmrdsmdwouldpmﬁde
additional records as they were finalized.

'Dropbox is cloud-based computer application that allows users to share documents by
placing the documents in a folder and sharing a link to the folder. Only users with a copy of the
link to the folder have access to the documents.
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13. OnSepwmberl3.2021,SdmlBomﬂpemelplacadamndbmhofmmds,
consisting of about 354 pages (collectively with the records shared on September 10, 2021, the
“FCPS Records™), in a Dropbox folder and e-mailed a link to the folder to Defendant Tisler.

14.  On September 14, 2021, School Board personnel learned from a third party that it
had allegedly disclosed Confidential Information in a VFOIA response. Upon learning of this,
School Board personnel reviewed the matter and determined that the records referenced by the
third party were likely the FCPS Records. School Board personnel additionally determined that,
contrary to normal procedure, the FCPS Records had been provided to Defendant Tisler without a
second-level review by counsel. Further review of the FCPS Records revealed that, although they
contained redactions of some Confidential Information, the redactions were incomplete, meaning
that the records still contained Confidential Information, exempt from disclosure under VFOIA,
and otherwise protected under FERPA and Va. Code § 22.1-287.

15.  Following this discovery, on September 15, 2021, School Board personnel
promptly contacted Defendant Tisler by e-mail, notifying her that certain sensitive information
exemptﬁumdiscloaueunderVFOLkhadbeenprovidedtohcrinmmquuesﬁng,thatshe
delete or destroy any versions or copies of the records. School Board personnel also informed
Defendant Tisler that it would provide the corrected records to her.

16.  Defendant Tisler did not respond to September 15, 2021 e-mail.

17. On September 17, 2021, the School Board’s Deputy Division Counsel sent a letier
to Defendant Tisler, again, informing her that the records had been released in error and prior to
review by counsel and complete redaction of all confidential and privileged information. The letter
requested that Defendant Tisler (1) contact Division Counsel’s office by no later than September
21,2021 to make arrangements to return the records, (2) provide contact information for anyone
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wiﬂ:wbomueﬁtﬂmmahnedﬂwmmandmmﬁain&omshaﬁngmmrdswithmym
else.

18.  Again, Defendant Tisler did not respond to the request.

19. OnSepmbe;ZLMI.theSchoolBoud.ﬂuoughoommLanempwdtomch
Defendant Tisler by phone on her home and cell phones. Counsel for the School Board left
voicemail messages at both numbers, but Defendant Tisler did not return either of the voicemail
messages.

20. Thesamcday,Sepwmber&ZOZI,theSchoolBoard'scomelalsosentaletterto
Defendant Tisler via hand delivery, e-mail, and first class mail requesting a return call to discuss
return of the FCPS Records. TbeletterimuuctedDefendantTislermttoshamordimminatethe
FCPS Records.

21.  When the September 22, 2021 letter was hand delivered to Defendant Tisler,
Defendant Tisler told the courier, “tell (the School Board’s counsel] to not send anything else to
her home or come onto her property again.” Om.ﬂnnmismmdhoaﬁlewmmuuicaﬁon,
Defandant%hssnotmspondedtomyofﬂw School Board's letters, emails, and phone calls.

22, D:fendantﬁsl«didnotmndtoﬁw&pmbern,mm letter.

23.  On September 23, 2021, the School Board’s counsel placed two additional
telephone calls to Defendant Tisler. Once again, voicemail messages on both Defendant Tisler's
home and cell phone numbers went unreturned.

23.  On September 23, 2021, the School Board’s counsel sent another letter Defendant
Tisler via overnight delivery, e-mail, and first-class mail requesting an immediate return call to
discuss return of the FCPS Records. The letter notified Defendant Tisler that the School Board



was prepared to pursue legal action against her to recover the records, The letter repeated the
instruction to Defendant Tisler not to share or disseminate the FCPS Records.

25.  Atthe time of this filing, Defendant Tisler has not responded to the September 23,
2021 letter, any of the previous correspondence, or otherwise contacted School Board personnel,
its Division Counsel’s Office, or the School Board’s outside counsel regarding this matter.

26.  On September 24, 2021, School Board personnel provided Defendant Tisler with a
corrected copy of the FCPS Records provided on September 10, 2021 and September 13, 2021
with all Confidential Information properly redacted.

27.  On information and belief, Defendant Tisler continues to retain the FCPS Records,
which includes Confidential Information.

28.  On information and belief, Defendant Tisler has shared at least some portion of the
FCPS Records, including portions that contain Confidential Information, with Defendant Oettinger
and with other person(s) who are currently unknown to School Board personnel.

29.  OnSeptember 25, 2021, School Board personnel learned that a portion of the FCPS
Records were posted on the internet. The article states that “[t]here are about 1,500 records” and
describes the nature of the records, which is identical to what is contained within the FCPS
Records.

30.  Portions of the FCPS Records were embedded in links contained within an article
about release of the records, which the website states was “Posted by Callie Oettinger” on
September 24, 2021.

31. That same day, September 25, 2021, the School Board's Deputy Division Counsel
sent a letter to Defendant Qettinger informing her that the records had been released in error and
that School Board personnel have undertaken numerous steps in a concerted effort to secure the



mnwnofthosemdsmdmvmtﬁ:cirﬁnﬂwrdissemhmﬁm The letter requested that Defendant
Oettingen(l)immediawlyrcmovcthcmo:ﬂsﬁ'omthewehsiteandotherintemetlocationswhere
they have been posted; (2) refrain from disseminating the records by any means; (3) contact
counsel by no later than Sunday, September24atNoontomakcarrangements to return (or destroy)
the records; (4) provide contact information for anyone with whom she shared the records.

32.  Defendant OettingerdidnotrespondtotheSoptember 25, 2021 letter.

33.  In the moming of September 26, 2021, the School Board's Deputy Division
Counsel called Defendant Oettinger to follow up on the letter. Counsel for the School Board left
avoimuilmmagemqmsﬁngaMumcaImeDefmdmtOetﬁngudidmmmmmevdoemﬂ
message.

34, IntbeaﬁmnonofSeptembuZG,ZMI,theSchoolBoard’scommlscntalctterto
DeféndanOet&ngervhhmddcﬁvenmde-mﬁlmqmngammcdlbythemmingof
September 27, 2021 to discuss return of the FCPS Records. The letter instructed Defendant
Oettinger not to share or disseminate the FCPS Records.

35. Defendant Oettinger did not respond to the September 26, 2021 letter.

36. In the afiernoon of September 26, 2021, the School Board's counsel placed a
helephmwcalltoDefendantOGttingerandleﬁavoiwnailmessnge. Once again, the voicemail
message went unreturned,

37. At the time of this ﬁling,DefmdmtOeuingalnsnotmspmdedtoanyofthc
SchoolBem'd’slettm,@nmils,andphonecaﬂs.

38. OninfumaﬁonandbelieﬂDefendamomingerconﬁmtomminand/or
disseminate the FCP$ Records, which includes Confidential Information.




COUNT L;
(Detinue)

39, mSchoolBoardmmandincorpmitsaﬂegaﬁonsmtheprweding
paragraphs as if fully set forth here.

40. TheConﬁdemiallnfonnaﬁonindwFCPSRmordsisexemptfromdisclosmunder
VFOIA and is the property of the School Board.

4l.  The School Board has a property interest in the Confidential Information.

42.  Defendants have no legal right to possess or disseminate the Confidential
Information.

43.  The School Board has the right to the immediate possession of the Confidential
Infuxmaﬁonmdthcri'ghtundarVFOiAtoexcltmitspossessionbyothurstoprevemﬂmdskof
diminution of its value.

44.  The School Board has the ability to identify, and has identified, the Confidential
Information, including reference to those portions of the VFOIA that provide for exclusions to the
application of the statute, Va. Code §§ 2.2-3705.1(1), (2), (3), (13), and 3705.4(1).

45.  The Confidential Information has value in that School Board personnel collects and
maintains the information in fulfillment of its educational mission and to enable the efficient
operation of its facilities and to satisfy its obligations under state and federal law.

46. Defmﬂamhaspomssionoﬂandoominwetomaimainposaessionoﬁﬂle

47.  Defendants have unreasonably refused to return the Confidential Information.

COUNT II:
(Imposition of a Constructive Trust)
48. msmoolﬂomdmmmdwmmmhsdkgaﬁomindmweding

paragraphs as if fully set forth here.
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49, Cmﬁvcwstsueimposedbycomsofequ'uywhmwverneceswywmmt
a failure of justice. Coasauctivemmm'isebyopemﬁonoflawandmindcpendemofthe
intention of the parties,

50.  The previous allegations demonstrate that Defendants are in possession of the
School Board’s property—the Confidential Information.

51 Defendmtshaveremimdmddisscmmatedthispmpmdespiwthefactﬂmtmcy
shouldnogineqzﬁtyandgoodconscimce,mmiuordisunﬁnatethempeny.

52 B would be contrary to the principles of equity and unjust to allow Defendants to
mminanddissemhuw,mﬁbmeﬁtﬁommmngamdwm&hmlﬂmrd'smmy.

53. Aoomnmﬁveuustshouldbeimposedonaﬂmhmiuwyheldpmpenysoﬂmit
may be rightfully returned to the School Board.

Praver for Relief

WHEREFORE, the School Board requests that the Court enter judgment in its favor, and
against Defendants, awarding the School Board the following relief:
A.  Entryof preliminary and permanent injunctions:
i. ordmingDe&ndantswramnﬂnFCPSRmrds;
ii. mjoinirml)efendants,mdanypasomactingmthdrbehalﬂﬁ'om
aocessing,rcpmducing,orusingtluFCPSRmrdsinmymamm;
iii, mjoiningDefcndants.andanypersnnsactiagontheirbehqlf,fmm
diminaﬁng,orcauﬁngtobedissmﬁmted,theFCPSRecmds;
iv. ordeﬁngDefendamstoprovideaﬁdlmounﬁngtotheSchoolBomﬂ
minchxdethe(a)idenﬁtyofallpeuonstowhomﬂwyprovidedany
portionofﬂ)eFCPSRwo:daoralinktotlmFCPSRecords,and(b)

ﬂ:clocaﬁonofanywebsiwsorsocialmadiamesinwhichthcy
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poswdmypmﬁonofﬁwFCPSRecmﬂsoralinktoﬂwFCPS
Records.

B. Imposition of a constructive trust, as set forth above;

C.  Anaward of such other and further relief as this Court deems just and appropriate.

Respectfully submitted,
FAIRFAX COUNTY SCHOOL BOARD

Sona Rewari (VSB No. 47327)

Ryan M. Bates (VSB No. 74661)
HUNTON ANDREWS KURTH LLP
2200 Pennsylvania Ave, NW, Suite 900
Washington, DC 20037

Telephone: (202) 955-1500

Facsimile: (202) 778-2201

Counsel for Fairfax County School Board
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