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rhe forfeiture, was against the Law of the Land, and this Stature: For no for­
feiture can grow by Letters Parents. 

No man ought to be put from his livelihood without answer. 

3. No man outlawed, that is, barred to have the benefit of the Law. Vide 
for the word, the first part of the Institutes. 16 

Note to this word ut!agetur, 17 these words, Nisi per legem terrae, 18 do refer. 

"of his . . . Liberties." 

This word, libertates, liberties, hath three significations: 

I. First, as it hath been said, it signifierh the Laws of the Realme, in which 
respect this Charter is called, Charta libertatum. 

2. It signifiech the freedomes, that the Subjects of England have; 19 for ex­

ample, the Company of the Merchant Tailors of England, having power by 
their Charter to make ordinances, made an ordinance, that every brother of 
the same Society should put the one half of his cloches to be dressed by some 
Clothworker free of the same Company, upon pain to forfeit r. s. &c. and it 
was adjudged that chis ordinance was against Law, because it was against the 
Liberty of the Subject, for every Subject hath freedome to put his clothes to 
be dressed by whom he will, & sic de similibus:20 And so it is, if such or the 
like graunr had been made by his Letters Patents. 

3. Liberties signifieth the franchises, and priviledges, which the Subjects 
have of the gift of the King, as the goods, and Chattels of felons, outlawes, 
and the like, or which the Subject claim by prescription, as wreck, waife, straie, 
and the like. 

So likewise, and for the same reason, if a graunt be made to any man, to 

have the sole making of Cards, or the sole dealing with any other trade, that 
graunr is against the liberty, and freedome of the Subject, that before did, or 

lly might have used that trade, and consequently against this great Char­
ar.21 

16. 2. & 3. Ph. et Mar. Dier. u4, u 5. 
r,. !Ed: be outlawed.] 

II. !Ed: Unless by the law of the land.] 

a,. Tr. 41. Eliz. Coram R.ege. Rot. 91. in trns int. Davenanr & Hurdes. 
• !Ed: and likewise of similar cases:) 

Tr. 44, Eliz. Coram Rege. lib. 11. fol. 84. 85- &c, Edw. Darci es case. 
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lIO A SUMMARY VIEW 

comrruss1on and insurance, we are to pay freight for it to 
Great Britain, and freight for it back again, for the purpose 
of supporting not men, but machines, in the island of Great 
Britain. In the same spirit of equal and impartial legislation is 
to be viewed the act of parliament,* passed in the 5th year of 
the same reign, by which American lands are made subject to 
the demands of British creditors, while their own lands were 
still continued unanswerable for their debts; from which one 
of these conclusions must necessarily follow, either that jus­
tice is not the same in America as in Britain, or else that the 
British parliament pay less regard to it here than there. But 
that we do not point out to his majesty the injustice of these 
acts, with intent to rest on that principle the cause of their 
nullity; but to shew that experience confirms the propriety of 
those political principles which exempt us from the jurisdic­
tion of the British parliament. The true ground on which we 
declare these acts void is, that the British parliament has no 
right to exercise authority over us. 

That these exercises of usurped power have not been con­
fined to instances alone, in which themselves were interested, 
but they have also intermeddled with the regulation of the 
internal affairs of the colonies. The act of the 9th of Anne for 
establishing a post office in America seems to have had little 
connection with British convenience, except that of accom­
modating his majesty's ministers and favourites with the sale 
of a lucrative and easy office. 

That thus have we hastened through the reigns which pre­
ceded his majesty's, during which the violations of our right 
were less alarming, because repeated at more distant intervals 
than that rapid and bold succession of injuries which is likely 
to distinguish the present from all other periods of American 
story. Scarcely have our minds been able to emerge from the 
astonishment into which one stroke of parliamentary thunder 
has involved us, before another more heavy, and more alarm­
ing, is fallen on us. Single acts of tyranny may be ascribed to 
the accidental opinion of a day; but a series of oppressions, 
begun at a distinguished period, and pursued unalterably 
through every change of ministers, too plainly prove a delib­
erate and systematical plan of reducing us to slavery. 

*s. G. 270. 
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1080 
LECTURES ON LAW 

of my Lord Coke, that, at the common law, no man can be prohibited 
from exercising his industry in any lawful occupation; for the law hates 
idleness, the mother of all evil, and especially in young men, who, in their 
youth, which is their seed time, ought to learn lawful trades and sciences, 

which are profitable to the commonwealth, and of which they themselves 
may reap the harvest in their future years. Besides; the common law ab­
hors all monopolies, which forbid any from working in any lawful trade. 
If he who undertakes to work is unskilful, his ignorance is his sufficient 

punishment; for "quilibet quaerit in qualibet arte peritos;"
14 

and if, in per­
forming his work, he injures his employer, the law has provided an action 
to recover damages for the injury done.' To every monopoly, we are told 
by the same book in another place,' there are three inseparable incidents 

against the commonwealth. 1. The price of the commodity is raised. 2. The 
quality of the commodity is debased. 3. Those who formerly maintained 
themselves and their families by the same profession or trade, are impov-

erished, and reduced to a state of beggary and idleness. 
Besides apprentices, and those to whom the name of servant is appro-

priated in the language of common life, the relation of servant is extended, 
by the language and by many of the rules of the law, to others in a super­
iour ministerial capacity-to bailiffs, to stewards, to agents, to factors, to 
attornies, and to the masters of vessels considered in their relation to the 

owners of them." 
Of many acts of the servant, the master is entitled_ to receive the ad-

vantage: of many others, he is obliged to suffer or to compensate for the 
injury. In each series of cases-it would be, here, improper to attempt an 
enumeration of particulars-In each series of cases, the principle is the 
same. Whatever is done by the servant, in the usual course of his business, 

is presumed, and fairly presumed, to be done by the command, or the 
authority, tacit or express, of the master; whatever is done by the master's 
command, is considered, and justly considered, as done by the master in 

person: "~i facit per alium, facit per se." 
15 

14. Experts are sought in my occupation. 

s. 11. Rep. 53· b. 54· 
t . Id. 86. b. 
u. 3. Bae. 544· 
15. H e who acts through another, acts by or for himself. 

47



----- ---,-

--

STATES AND THE MAKING OF 

AMERICAN CONSTITUTIONAL LAV 

JEFFREYS. SUTTON 

48



16 51 IMPERFECT SOLUTIONS 

Reasons to Think Anew About State Courts as Guardians 

of Individual Rights and State Constitutions as Sources 
of Those Rights 

State courts have authority to construe their own constitutional 
provisions however they wish. Nothing compels the state courts to imi­
tate federal interpretations of the liberty and property guarantees in the 
U.S. Constitution when it comes to the rights guarantee~ found in their 
own constitutions, even guarantees that match the federal ones letter 
for Jette.As long as a state court's interpretation of its own constitution 
does not violate a federal requirement, it will stand, and, better than 
that, it will be impervious to challenge in the U.S. Supreme Court.31 

So why might a state court grant relief under its state constitution 
when the federal court rejected a request for relief in construing similar 
or even identical language in the U.S. Constitution? The first answer is 
that it can. Our federal system gives state courts the final say over the 
meaning of their own constitutions. As a matter of power, the fifty-one 
highest courts in the system may each come to different conclusions 
about the meaning of, say, due process in their own jurisdictions. 

The second answer is better. As a matter of reason, there often are 
sound grounds for interpreting the two sets of guarantees differently. 
State constitutional law not only gives the client two chances to win, 
but in many cases it also will give the client a better chance to win. 
Imagine two judges who are identical twins. They are the same in every 
relevant respect, save one: The first sibling sits on the U.S. Supreme 
Court, while the other one sits on the New Jersey Supreme Court. 
My submission is that, all else being equal, a lawyer for an individual­
liberties claimant should have an easier time convincing the twin who 
sits on a state supreme court to rule the client's way than convincing the 
twin who sits on the U.S. Supreme Court to do the same. 

The U.S. Supreme Court faces several disadvantages relative to the 
state courts when it comes to defining constitutional rights and crafting 
constitutional remedies. Because the Supreme Court must announce 
rights and remedies for fifty States, one national government, and over 
320 million people, it is more constrained than a state supreme court 
faced with an issue affecting one State and, say, twelve million people. 
Legal commentators talk about liberal and conservative judges, but all 
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