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1. This case challenges the unlawful adoption of rules, policies, and procedures by
which the Arizona Department of Education (“ADE”) arbitrarily and capriciously governs the
Empowerment Scholarship Account (“ESA”) program. The ESA program allows qualified
Arizona families to purchase educational options that best suit their children’s special needs by
awarding them 90 percent of the public funds that would otherwise be allocated to their public
education. The plaintiffs—Arizona parents and their children with special needs—participate in
this program because district and charter schools cannot provide a free and appropriate
education for their children.

2. The Arizona legislature established the ESA program “to provide educational
options for special education students.” Arizona Senate Fact Sheet, 2011 First Reg. Sess. S.B.
1553.! The program “represents a novel approach to provide a choice to parents to select the
school that is best for their children” because “no matter how good a public school is[,] it cannot
meet the needs of every student.” Arizona House Committee Minutes, 3/21/2011. In fact,
Arizona Superintendent of Public Instruction Kathy Hoffman recently stated that Arizona’s
“special education system is stretched so thin that schools and districts are constantly faced with
difficult decisions on where to make cuts in order to provide even the most basic services special

education students need.” Yellow Sheet Report, February 11, 2020, Press Release, at 5-6. Yet

I ESA statutory language provides that “Arizona empowerment scholarship accounts are
established to provide options for the education of students in this state.” A.R.S. § 15-2402.
Thus, the program eventually expanded to include children who attend a D- or F-rated district
school, children of parents who are on active military duty or killed in the line of duty, foster
and adopted children, siblings of ESA recipients, children who live on an Indian reservation, and
children of parents who are legally blind or deaf, providing options to the most vulnerable
among Arizona’s children. A.R.S. § 15-2401.
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the purpose of the ESA program is to provide “the means for parents to find the solution that
best meets the needs of their children.” Arizona House Committee Minutes, 3/21/2011
(emphasis added). Through the program, Plaintiffs have found options that meet their children’s
needs.

3. In direct opposition to the purpose of the ESA program, however, ADE’s
arbitrary, capricious, and illegal administration of the program prevents families from choosing
the solution that best meets the needs of their children. Specifically, ADE promulgates a set of
invalid rules—found primarily (but not exclusively) in its ESA Parent Handbook—that
undermines the program by unlawfully restricting educational choice and financially hindering
parents and children. These rules are invalid because ADE failed to follow the rulemaking
procedures required by the Arizona Administrative Procedure Act, and ADE’s enforcement of
the rules is therefore unlawful.

4. In addition, ADE routinely administers the program in a manner that is so arbitrary
and capricious that it prevents families from consistently accessing the educational options,
services, and therapies their children so desperately need. ADE also routinely fails to adhere to
the ESA statutes, thereby exceeding its power under the law in some instances and ignoring its
responsibilities under the law in others, which further contributes to the arbitrary and capricious
administration of the program and harms the most vulnerable among Arizona’s children.

5. Plaintiff parents seek an injunction and declaratory relief to forbid ADE from
imposing these rules, restrictions, and associated costs against them; they also seek equitable

relief requiring ADE to comply with the applicable statutes.



PARTIES, JURISDICTION, AND VENUE

6. Plaintiff CHAUNCEY HALLFORD is a citizen of the United States and a resident
and domiciliary of Maricopa County in the State of Arizona. She is the parent and next friend of
Plaintiffs L.M., L.A. and S.H.

7. Plaintiff L.M. is a citizen of the United States and a resident and domiciliary of
Maricopa County in the State of Arizona. L.M. falls into an identified category of special needs
under 20 U.S.C.A. § 1401 and A.R.S. § 15-761. Plaintiff L.M. participates in the ESA program
and has done so since the 2017-2018 school year.

8. Plaintiff L.A. is a citizen of the United States and a resident and domiciliary of
Maricopa County in the State of Arizona. L.A. falls into an identified category of special needs
under 20 U.S.C.A. § 1401 and A.R.S. § 15-761. Plaintiff L.M. participates in the ESA program
and has done so since the 2018-2019 school year.

9. Plaintiff S.H. is a citizen of the United States and a resident and domiciliary of
Maricopa County in the State of Arizona. S.H. falls into an identified category of special needs
under 20 U.S.C.A. § 1401 and A.R.S. § 15-761. Plaintiff S.H. participates in the ESA program
and has done so since the 2017-2018 school year.

10.  Plaintiff PIPER SEARFOSS is a citizen of the United States and a resident and
domiciliary of Maricopa County in the State of Arizona. She is the parent and next friend of
Plaintiffs J.S., C.S., and A.S.

11.  Plaintiff J.S. is a citizen of the United States and a resident and domiciliary of

Maricopa County in the State of Arizona. J.S. falls into one of the categories of special needs



under 20 U.S.C.A. § 1401 and A.R.S. § 15-761. Plaintiff J.S. participates in the ESA program
and has done so since April 2018.

12.  Plaintiff C.S. is a citizen of the United States and a resident and domiciliary of
Maricopa County in the State of Arizona. C.S. falls into one of the categories of special needs
under 20 U.S.C.A. § 1401 and A.R.S. § 15-761. Plaintiff C.S. participates in the ESA program
and has done so since January 2019.

13.  Plaintiff A.S. is a citizen of the United States and a resident and domiciliary of
Maricopa County in the State of Arizona. A.S. falls into one of the categories of special needs
under 20 U.S.C.A. § 1401 and A.R.S. § 15-761. Plaintiff A.S. participates in the ESA program
and has done so since January 2019.

14.  Plaintiff KAYLA SVEDIN is a citizen of the United States and a resident and
domiciliary of Pinal County in the State of Arizona. She is the parent and next friend of
Plaintiffs S.S. and L.S.

15.  Plaintiff S.S. is a citizen of the United States and a resident and domiciliary of
Pinal County in the State of Arizona. S.S. falls into one of the identified categories of need
under 20 U.S.C.A. § 1401 and A.R.S. § 15-761. Plaintiff S.S. participates in the ESA program
and has done so since the beginning of the 2019-2020 school year.

16.  Plaintiff L.S. is a citizen of the United States and a resident and domiciliary of
Pinal County in the State of Arizona. L.S. falls into one of the identified categories of need
under 20 U.S.C.A. § 1401 and A.R.S. § 15-761. Plaintiff L.S. participates in the ESA program

and has done so since the beginning of the 2019-2020 school year.



17.  Plaintiff PRISCA WALTON is a citizen of the United States and a resident and
domiciliary of Maricopa County in the State of Arizona. She is the parent and next friend of
Plaintiffs E.W. and P.W.

18.  Plaintiff E.W. is a citizen of the United States and a resident and domiciliary of
Maricopa County in the State of Arizona. E.W. falls into one of the categories of special needs
under 20 U.S.C.A. § 1401 and A.R.S. § 15-761. Plaintiff E.W. participates in the ESA program
and has done so off and on since the 2016-2017 school year.

19.  Plaintiff P.W. is a citizen of the United States and a resident and domiciliary of
Maricopa County in the State of Arizona. P.W. falls into one of the categories of special needs
under 20 U.S.C.A. § 1401 and A.R.S. § 15-761. Plaintiff P.W. participates in the ESA program
and has done so off and on since the 2016-2017 school year.

20.  Defendant ARIZONA DEPARTMENT OF EDUCATION is a state agency
charged with overseeing, administering, and enforcing the ESA program.

21.  Defendant KATHY HOFFMAN is the Superintendent of Public Instruction for the
State of Arizona and in that capacity is legally charged with overseeing, administering, and
enforcing the ESA program and associated statutes. She is sued in her official capacity only.

22.  Defendant KARLA ESCOBAR is the Director of the ESA program for the State
of Arizona, and in that capacity is legally charged with ensuring the ESA program adheres to all
relevant state and federal regulations, coordinating payments to the parents with the Treasurer’s
Office and accurately processing ESA applications in a timely manner. She is sued in her

official capacity only.



23.  Defendant MARK BRNOVICH is the Attorney General of Arizona and in that
capacity is legally charged with overseeing, administering, and enforcing the ESA program and
associated statutes. He is sued in his official capacity only.

24.  Jurisdiction over this action and its claims is provided by A.R.S. §§ 12-123, 12-
1831, 12-1801.

25.  Venue is proper pursuant to A.R.S. § 12-401.

FACTS COMMON TO ALL CLAIMS

26.  Governed by A.R.S. §§ 15-2401-15-2405, the ESA program was created in 2011
“to provide educational options for special education students” and to empower “parents to find
the solution that best meets the needs of their children.” Arizona House Committee Minutes,
3/21/2011. Through the ESA program, “qualified students” can access many educational options
that are not otherwise available to them through the public school system. A.R.S. § 14-2402(B).
A “qualified student” is defined, inter alia, as a child suffering a disability. A.R.S. § 15-2401(7).

27.  Plaintiffs HALLFORD, SEARFOSS, SVEDIN, and WALTON are parents of
qualified students who participate in the ESA program. Plaintiffs L.M., L.A., S.H., J.S., C.S.,
A.S.,S.S,,L.S., EEW., and P.W. participate in the ESA program as qualified students who each
suffer a disability. As ESA program participants, each plaintiff “is or may be affected” by
ADE’s rules and by ADE’s existing agency practices and/or substantive policy statements that
Plaintiffs allege to constitute rules. A.R.S. § 41-1034. In addition, Plaintiffs are harmed by

ADE’s arbitrary, capricious, and illegal administration of the ESA program.



Plaintiffs HALLFORD, L.M., L.A., and S.H.

28.  Plaintiff HALLFORD has participated in the ESA program for three (3) years. Her
son, Plaintiff L.M., is fourteen (14) years old and suffers from autism, an intellectual delay, and
a speech and language impairment. L.M. has attention-deficit/hyperactivity disorder (“ADHD”),
obsessive-compulsive disorder (“OCD”), and dyslexia. He also has health impairments that
prevent him from attending school regularly, and he will need long-term care for the duration of
his life.

29.  Prior to entering the ESA program, L.M. was assaulted by neurotypical children at
his former school and developed such severe anxiety and depression that his stemming and
autism behaviors dominated his and his family’s lives. Additionally, he was unable to learn
because his special education class was too disruptive because of low-functioning children who
slammed and banged things all day, yet his grade-level classroom was too advanced. As a result,
L.M. was in sixth grade but reading at a kindergarten level. After less than a year in the ESA
program, with the help of specialized tutoring services, L.M. was able to read at a fifth grade
level.

30.  Plaintiff HALLFORD’s daughter, Plaintiff L.A., is eleven (11) years old and
suffers from autism, an emotional disability, other health impairments, and a specific learning
disability. L.A. has ADHD, significant OCD, dyslexia, severe depression, eosinophilic
esophagitis, and an eating disorder. These impairments affect her ability to attend school

consistently.



31. By the time she entered second grade, L.A.’s impairments were so severe that she
failed to advance despite attending summer school and receiving after-school tutoring and a
reading specialist for two (2) years. By third grade, she had no friends and experienced anxiety
so severe that she withdrew into herself and refused to leave the home.

32.  After a year in the ESA program, L.A. went from reading at a kindergarten level to
reading at a fifth-grade level. She fully participates in several activities and has flourished with
the one-on-one tutoring the ESA program allows her to receive for her dyslexia.

33.  Plaintiff HALLFORD’s daughter, Plaintiff S.H., is five (5) years old and has
autism, ADHD, depression, and anxiety, and a heart condition. S.H.’s autism and concomitant
inappropriate behavioral response patterns affect her educational performance, and she will need
long-term care for the duration of her life. The ESA program allows S.H. to thrive nevertheless
because she receives an education that is completely tailored to each of her special needs,
including in-home occupational and speech therapy.

34.  The ESA program enables Plaintiff HALLFORD to spend each day from 7 a.m. to
8 p.m. taking her three children to specialized tutoring, occupational therapy, physical therapy,
speech therapy, piano, karate, and ballet. Although she is exhausted from also taking the
children to their allergists, gastroenterologists, urologists, neurologists, geneticists, and various
other doctors on top of all the other educational therapies the children receive, she is grateful for
the tremendous academic and social progress her children have made because of the ESA

program. Plaintiff HALLFORD states that her children are “the success story for their



caseworker” at the behavioral center they attend and “proof that if you give a child the
individual tools they need to succeed, they will.”
Plaintiffs SEARFOSS, J.S, C.S, and A.S.

35.  Plaintiff SEARFOSS has participated in the ESA program for two (2) years. Her
son, Plaintiff J.S., is eleven (11) years old and suffers from autism, ADHD, dyscalculia,
dyslexia, dysgraphia, an intellectual delay, and anxiety. J.S.’s impairments have adversely
impacted his educational performance such that he was unable to make any progress toward his
goals after receiving special education services for an entire year at the charter school he
previously attended. In addition, J.S. often harmed himself and called himself “stupid” while
attending his previous school.

36.  Prior to entering the ESA program, J.S. was performing significantly below grade
level. With the help of his customized program, he has improved by four (4) years in only two
(2) years. Within four (4) months of entering the program, J.S. stopped harming himself and
became excited about doing math.

37.  Plaintiff SEARFOSS’s son, Plaintiff C.S., is ten (10) years old and suffers from
autism, OCD, dysgraphia, and anxiety. C.S.’s extreme emotional reactions and developmental
disabilities affect his educational performance such that he needs specially designed instruction.
C.S. is also gifted yet suffers from such extreme anxiety that he once ripped out his own hair,
experienced extreme stomach pain, and then vomited because he could not finish a
multiplication chart at the charter school he previously attended. The anxiety he experienced

there led him to withdraw from school work for six months.



38.  After entering the ESA program, C.S. has been able to resume his education and is
thriving in his homeschool environment, where he is able to receive the individual attention and
calming support he requires during instruction.

39.  Plaintiff SEARFOSS’s son, Plaintiff A.S., is seven (7) years old and suffers from
autism, apraxia, dyslexia, and a muscle impairment. A.S. has problems with social/emotional
reciprocity and language skills, behavioral rigidity, difficulty regulating his emotions and
processing sensory input, and significant problems with social communication. Additionally, he
has significant articulation delays that affect his acquisition of academics, especially basic
reading skills. The ESA program has allowed him to successfully learn in an environment that
not only addresses his aversion to bright lights and noise but that also provides him with other
necessary accommodations due to feeding and elimination issues he experiences daily.

40.  Plaintiff SEARFOSS is grateful for the tremendous academic and social progress
her children have experienced because of the ESA program. As a low-income family, she states,
they would not be able to afford individual educational programs for their children without ESA
funds, and she fears her children would fall into darkness and be forgotten. Without the ESA
program, she believes that her children would never make it very far in life and could become a
drain on society. With the ESA program, they can become self-sufficient.

Plaintiffs SVEDIN, S.S. and L.S.
41.  Plaintiff SVEDIN has participated in the ESA program since the first quarter of

the 2019-2020 school year. Her daughter, Plaintiff S.S., is eight (8) years old and meets special
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education eligibility under the category of autism. She has dyslexia, dyspraxia, dysgraphia, and
anxiety disorder, including OCD and ADHD, tic disorder, and sensory processing aberrations.

42.  Plaintiff SVEDIN’s daughter, Plaintiff L.S., is four (4) years old and suffers from
a speech and language impairment. She has an articulation delay that causes her to have
difficulty expressing her wants and needs in the classroom. Her teachers have difficulty
understanding her, and she has “meltdowns” because of her nascent awareness of the difficulty
others have in understanding her. L.S. has cyclic vomiting as well as convulsive and absence
seizures. She is currently under evaluation by a neurologist to determine the cause of these
health impairments. Her speech and language delays coupled with her seizures affect her
educational performance.

43.  The ESA program has empowered Plaintiff SVEDIN to customize an education
that addresses the individual needs of both of her daughters, and the results have been nothing
short of amazing.

Plaintiffs WALTON, E.W. and P.W.

44.  Plaintiff WALTON has participated in the ESA program on and off for three (3)
years. Her son, Plaintiff E.W., is six (6) years old and suffers from autism and has an intellectual
disability. He has a severe communication delay with limited expressive language and therefore
cannot effectively express his needs to school staff. E.W.’s autism, intellectual disabilities, and
communication and social delays affect his educational performance.

45.  Plaintiff WALTON’s daughter, Plaintiff P.W., is six (6) years old and suffers from

autism and an articulation disorder. She exhibits difficulty in the areas of withdrawn behavior,
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adaptability, and social skills as well as hyperactivity, anxiety, depression, somatic complaints,
and attention problems. Her developmental disability significantly affects her verbal and
nonverbal communication, social interaction, and performance in an educational environment.
46.  Plaintiff WALTON is informed and believes, and on that basis alleges, that she
resides in a district where the nearest schools regularly perform poorly and have received D or F
grades pursuant to A.R.S. § 15-241. The schools in her neighborhood are, in her judgment,
incapable of providing E.W. and P.W. with the services they need for their growth and
education. However, the ESA program not only allows Plaintiff WALTON’s children to receive
the specialized education they require, but it also allows Plaintiff WALTON to monitor their
progress and to adopt new educational therapies when indicated. With the ESA program, in
other words, she is able to take a hands-on approach to ensure that her children are improving.

ADE’s administration of the ESA program

47.  ADE administers the ESA program pursuant to a series of invalid rules
promulgated in its ESA Parent Handbook (“handbook’), which it publishes on its website and
updates annually. The current version is attached as Exhibit 1.

48.  ADE regularly informs ESA participants that they must follow the rules laid out in
the handbook. Plaintiffs are informed and believe, and on that basis allege, that ADE’s
employees regularly consult and abide by the handbook when administering the ESA program.

49.  Among the rules ESA promulgates through its handbook is the requirement that
parents submit “quarterly expense reports” detailing their expenditure of ESA funds. Ex. 1 at

33-35. The reports are due on September 30, December 31, March 31, and June 30 of each year.
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The handbook states that “if an expense report is submitted by the deadline[s] listed above,
funding will be dispersed [sic] any time between the 15™ through the 30 of each funding
month. Failure to submit an expense report within 30 days of the deadline may result in
termination from the program.” Ex. 1 at 34.

50.  Although the handbook initially allowed participants to submit these reports by
mail, ADE changed its policy three months later to require online submission. Compare Exhibit

1 at 34 with ADE statement at https://www.azed.gov/esa/. An expense report must include, inter

alia, receipts, processing fees, rate amounts, etc. Ex. 1 at 35. The handbook states that
“incomplete expense reports will be rejected” and that if a report is rejected, the parent will have
five (5) days to resubmit with proper documentation. If the parent fails to do this, the handbook
states that the parent will be “terminated from the program.” Id.

51. Up until July 2019, ADE’s policy was to disburse ESA funds according to the
intervals set forth in the handbook. However, without warning, ADE changed its policy to
condition the disbursement of ESA funds on the submission and approval of prior expense
reports.

52. OnlJuly 17,2019, Defendant ESCOBAR spoke at a meeting with ESA participants
and stated that “Quarter 2 will not be funded if [the] Quarter 1 expense report is not submitted
and approved.”

53.  Asaconsequence of ADEs abrupt policy change regarding the conditioning of

funds on expense reports for Quarter 2—coupled with the fact that ADE’s review and approval
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process is both slow and cumbersome—ADE was late disbursing ESA funds for Quarter 2. This
resulted in several injuries to ESA families.

54.  For example, Plaintiff SVEDIN was forced to take money from her tax-free
flexible spending account, or FSA, to pay for tutoring services that she would have paid for with
ESA funds but for ADE’s sudden policy change. Plaintiff SVEDIN will never recover that
money—which her family reserves for childcare emergencies—because parents may not
reimburse themselves from their ESA accounts.

55. ADE’s tardy disbursement of ESA funds also harms ESA recipients by forcing
them to pay late-payment fees that the program does not cover pursuant to the handbook. In
addition, parents lose credibility with service providers.

56.  For example, Plaintiff HALLFORD suffers grave embarrassment when she is
forced to tell vendors that her ESA funds are late and then beg for lenience because she cannot
afford to pay for services out of pocket.

57.  Additionally, Plaintiff SVEDIN was forced to discontinue a therapeutic class for
her daughter for one month, yet her daughter’s disability does not allow her to gracefully
process sudden changes in routine.

58.  Furthermore, because repetition and consistency are so critical for autistic
children, ADE’s invalid policy changes harm children by disrupting their routines and causing
them to lose hard-won progress.

59.  Among other rules ADE enforces is its requirement that parents “repay” funds for

whatever ADE deems to have been “misspent.” “Misspent” funds routinely include funds used
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for educational purposes or expenditures for which ADE has rescinded a prior approval. ADE
imposes its “repayment” requirement by sending a “10-day letter” informing parents of its
contention that they have misspent ESA funds and commanding them to “repay” the allegedly
misspent funds within a specified period of time or risk closure of their ESAs.

60.  Plaintiffs are informed and believe, and on that basis allege, that when ESA
participants “repay”’ funds to ADE pursuant to its “repayment” demands, those “repaid” funds
are not returned to that participant’s ESA but are instead placed in ADE’s general funds.

61.  For example, Plaintiff SEARFOSS received a “10-day letter” on April 30, 2019,
demanding repayment of nearly $9000. Although she was only forced to repay a fraction of that
amount after ADE determined that a majority of the funds were for acceptable educational
purposes rather than “misspending,” the funds she ended up “repaying” were not restored to her
son’s ESA but were instead permanently lost to him.

62.  Furthermore, when a participant’s account is closed—whether voluntarily or
otherwise—ADE snatches up that student’s previously awarded funds rather than allowing the
student to keep the award.

63.  For example, Plaintiff WALTON received a “10-day letter” on January 1, 2017,
demanding repayment of nearly $3000. Even after she appealed the matter and fully settled the
issue with ADE such that she was never required to repay any of the funds, ADE closed her
son’s account with a balance of $1200 prior to reinstating the account, and E.W. permanently
lost access to those funds though E.W. did nothing wrong and despite ADE’s dismissal of its

original demand for repayment.
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64.  Plaintiffs are informed and believe, and on that basis allege, that ADE routinely
suspends, terminates, and/or refuses to reinstate ESA accounts for entire families when it
determines “misspending” has occurred with regard to one child even if there is no
“misspending” with regard to that child’s siblings.

65.  For example, Plaintiff WALTON was informed that P.W.’s ESA would not be
reinstated while her appeal of “misspending” for E.W.’s ESA was pending. As a result,
WALTON was forced to keep P.W. enrolled at a school that did not adequately meet P.W.’s
needs until ADE restored E.W.’s ESA.

66.  Additionally, ADE’s policy of demanding repayment for “misspent” funds is
enforced in an arbitrary and capricious manner because ADE often approves a purchase for one
family while determining that a different family has “misspent” its ESA funds for the exact
same item.

67.  In the case of Plaintiff HALLFORD, this has occurred within her family. ADE has
denied an expenditure for one child while approving the expenditure for the other two children.

68.  Because the approval process is so confusing and arbitrary, families routinely
spend vast amounts of time trying to obtain approvals. And although ADE offers a telephone
line for ESA participants to call for assistance or questions regarding the handbook’s rules and
the ESA program, wait times routinely exceed three hours.

69.  Because ADE forces families to abide by the handbook’s invalid rules, they are
denied full access to the educational options they are mandated to receive under the ESA

statutes.
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70.  For example, Plaintiff SEARFOSS cannot fully customize her children’s
homeschooling curricula under ADE’s rules and policies regarding what constitutes
“curriculum.”

71.  Inits prior iteration of the handbook, ADE stated that a curriculum must be pre-
packaged. See 20182019 ESA Parent Handbook, Version 1, Rev. 11/19/18, at 9.2

72.  The current handbook offers no real guidance regarding allowed curriculum
expenditures.

73.  However, ADE routinely denies homeschooling parents the opportunity to
customize curricula to students’ individual needs by disallowing expenditures for “supplemental
materials” that have either been recommended for their children by therapists or that parents
have determined to be necessary for the curricula they have designed themselves. Rather than
providing options for education, ADE denies options and stifles innovation.

74.  Because ADE routinely administers the ESA program in a manner that is arbitrary
and capricious and routinely fails to adhere to the ESA statutes, it has exceeded its power under
the law in some instances and ignored its responsibilities under the law in others.

COUNT ONE
Administrative Procedure Act

75.  Plaintiffs incorporate by reference and reassert the preceding paragraphs as though

fully set forth herein.

2 https://cms.azed.gov/home/GetDocumentFile?id=5¢25284f1dcb250al c4e90eb.
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76.  A.R.S. § 41-1022 requires that before an agency makes, amends, renumbers, or
repeals a rule, the agency must first file a notice with the Secretary of State and allow for and
accept public comment and notice on the rulemaking.

77.  The ESA Parent Handbook consists of a set of “rules” as defined in A.R.S. § 41-
1001(19) because it contains an agency statement of “general applicability that implements,
interprets or prescribes law or policy, or describes the procedure or practice requirements of an
agency” (i.e., ADE’s statement of general applicability regarding the ESA program).

78.  Plaintiffs are informed and believe, and on that basis allege, that the ESA Parent
Handbook was not promulgated pursuant to the procedures set forth in the Arizona
Administrative Procedure Act (A.R.S. § 41-1001 et seq.).

79.  Plaintiffs are informed and believe, and on that basis allege, that no waiver or
exception to that requirement applies.

80.  On April 11, 2017, the Attorney General’s office stated that the ESA Parent
Handbook does not consist of rules and therefore does not fall within the requirements of the
Administrative Procedure Act.

81.  However, ADE requires ESA recipients to comply with the handbook or risk
losing access to their accounts. Ex. 1 at 6.

82.  Thus, ADE applies the handbook as if its contents constitute rules, policies, and
procedures; indeed, the stated purpose of the handbook “is to establish and supply official
instruction concerning policies, procedures, and implementation of the ESA program.” Ex. 1 at

7.
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83.  ADE also promulgates other rules that are not found in the handbook. For
example, Plaintiffs are informed and believe, and on that basis allege, that ADE interprets the
handbook and the ESA statutes as requiring parents to dis-enroll their children from district or
charter schools prior to applying for an ESA rather than dis-enrolling their children prior to
signing an ESA contract.

84.  This harms parents, including Plaintiff WALTON, who must first receive
assurance that their children have an ESA before they can dis-enroll their children from the only
education currently available to them (district or charter schools).

85.  As ESA program participants, each plaintiff in this lawsuit “is or may be affected”
by ADE’s rules and by ADE’s existing agency practices and/or substantive policy statements
that Plaintiffs allege to constitute rules. A.R.S. § 41-1034.

86.  However, because ADE failed to follow the rulemaking procedures set forth in the
Arizona Administrative Procedure Act, these rules are invalid.

87.  Moreover, ADE’s enforcement of invalid rules against ESA families is arbitrary,
capricious, and an abuse of its discretion.

88.  Plaintiffs are informed and believe, and on that basis allege, that Defendants
contend that their actions in respect to Count One are lawful in all respects.

COUNT TWO
Unlawful Demands for “Repayment”
89.  Plaintiffs incorporate by reference and reassert the preceding paragraphs as though

fully set forth herein.
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90.  Plaintiffs are informed and believe, and on that basis allege, that ADE routinely
exceeds its statutory authority by suspending or terminating children’s ESAs for so-called
“misspent funds” even when there is no evidence of intentional or fraudulent misspending or
other substantial misuse of ESA funds.

91.  ADE then proceeds to unlawfully engage in “collections,” demanding that families
“repay” the funds to ADE—even when the funds were plainly used for educational purposes.

92.  For example, Plaintiff SEARFOSS received a demand to repay ADE $8298.25 on
April 30, 2019, but she was ultimately only forced to pay a fraction of that amount because ADE
determined that nearly all of the so-called misspending was not actually misspending at all.

93.  Plaintiff WALTON received a similar demand for repayment of $2984 on June 3,
2019, and her son’s ESA was suspended for Six months.

94.  ADE eventually dismissed the demand after determining that the so-called
misspending was identical to an expenditure ADE had previously approved in January 2017.

95.  Regardless, ADE has no lawful authority to demand “repayment” of ESA funds
under the ESA statutes.

96. A.R.S.§ 15-2403(E) permits but does not require ADE to “refer cases of
substantial misuse of monies to the attorney general for the purpose of collection” (emphasis
added).

97.  And although section (C) permits ADE to suspend an account under certain

circumstances, including “knowingly misus[ing] monies or knowingly fail[ing] to comply with
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the terms of the contract with intent to defraud,” ADE has no authority to demand “repayment”
or engage in “collections” on its own behalf.

98.  Plaintiffs contend that attempts to recoup benefits under the ESA program are not
only outside ADE’s statutory authority but also violate the common law prohibition on
recoupment of public benefits. Cf. Lucido v. Rippeto, 73 Cal. App. 3d 1, 3 (1977).

99.  Moreover, because ADE’s demands for repayment are not based in law, its
enforcement of this policy is arbitrary, capricious, and an abuse of its discretion.

100. Plaintiffs are informed and believe, and on that basis allege, that Defendants
contend that their actions with respect to Count Two are lawful in all respects.

COUNT THREE
Unlawful Disbursement to the General Fund of “Repaid” Funds

101. Plaintiffs incorporate by reference and reassert the preceding paragraphs as though
fully set forth herein.

102. Plaintiffs are informed and believe, and on that basis allege, that when
participating parents “repay” ESA funds pursuant to ADE’s claim that the parent has misspent
the funds, those “repaid” funds are not returned to that student’s ESA account but are instead
placed in ADE’s general funds.

103. Plaintiffs are informed and believe, and on that basis allege, that ADE has no
lawful authority to place “repaid” funds anywhere other than back in the participant’s own ESA
to be applied to that student’s education.

104. Pursuant to A.R.S. § 15-2402(I), the state may only return ESA funds to the state

under limited circumstances.
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105. Plaintiffs contend that ADE is acting as an adjudicator, without observing the
appropriate protocol, when it “punishes” students rather than their misinformed parents by
requiring parents to repay ADE for so-called misspent funds rather than allowing the funds—
which were awarded to the student for the student’s education—to be returned to the student’s
account.

106. Plaintiffs contend that if ESA program coordinators are engaging in adjudications,
they must comply with A.R.S. § 15-2403(C) and only apply those rules which are validly made
pursuant to A.R.S. § 41-1001 et seq.

107. Moreover, because ADE’s failure to return “repaid” funds to students’ ESAs is not
based in law, its enforcement of this policy is arbitrary, capricious, and an abuse of its
discretion.

108. Plaintiffs are informed and believe, and on that basis allege, that Defendants
contend that their actions in respect to Count Three are lawful in all respects.

COUNT FOUR
Unlawful Condition of Payments on Approval of Expense Reports

109. Plaintiffs incorporate by reference and reassert the preceding paragraphs as though
fully set forth herein.

110. As described above, ADE requires participating parents to file quarterly “expense
reports” detailing their ESA expenditures. ADE then evaluates these reports and either approves
or denies them. ADE expressly conditions future payments to parents on approval of previous

quarterly expenditure reports.

22



111. ADE also makes clear that prior approval of a quarterly expense report is subject
to revision and reversal—and that such reports are subject to disapproval-—at any time in the
future.

112.  For example, Plaintiff SEARFOSS was not informed until May 2019 that
expenses from July 2018 were denied.

113. Under A.R.S. § 15-2402(C), ADE is required to disburse ESA funds at regular
intervals once a parent has signed a contract to use ESA funds as set forth in A.R.S. § 15-
2402(B).

114. Thus, ADE has no statutory authority to condition the disbursement of ESA funds
on the submission and approval of past expense reports.

115. Under A.R.S. § 15-2403(B), ADE may annually “audit” ESA accounts to ensure
compliance and conduct random quarterly and annual audits.

116. But ADE’s authority to “audit” accounts does not permit ADE to condition the
disbursement of ESA funds on any such audits.

117. Thus, ADE’s decision to condition the disbursement of ESA funds on the
submission and approval expense reports exceeds ADE’s statutory authority and is arbitrary,
capricious, and an abuse of its discretion.

118. Moreover, ADE’s evaluation and approval process for quarterly expense reports is
extremely slow, cumbersome, and time-consuming; as a consequence, ADE’s payments to ESA

participants is often late, resulting in breaches of contact.
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119. Plaintiffs are informed and believe, and on that basis allege, that there are
numerous ESA participants who have received late payments as a consequence of ADE’s
conditioning of funds on the submission and approval of prior quarterly expense reports.

120. Plaintiffs are informed and believe, and on that basis allege, that Defendants
contend that their actions in respect to Count Four are lawful in all respects.

Declaratory Relief Allegations

121. Plaintiffs incorporate by reference and reassert the preceding paragraphs as though
fully set forth herein.

122. An actual and substantial controversy exists between Plaintiffs and Defendants as
to their respective legal rights and duties.

123. Plaintiffs contend that the challenged rules, policies, and actions of ADE and the
Arizona Attorney General as described above are invalid, unlawful, arbitrary, capricious, and an
abuse of ADE’s discretion.

124. Plaintiffs are informed and believe, and on that basis allege, that Defendants
contend otherwise on all counts.

125. Plaintiffs contend that ADE has failed to accept public notice and comment
requirements required of the agency under the Arizona Administrative Procedure Act.
Consequentially, there is no substantial evidence to show that the agency decision making was
not arbitrary, capricious, or an abuse of discretion, and so the rules are unlawful.

126. Accordingly, declaratory relief is appropriate.
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Injunctive Relief Allegations

127. Plaintiffs incorporate by reference and reassert the preceding paragraphs as though
fully set forth herein.

128. Due to Defendants’ enforcement of the challenged rules and policies, and other
actions as alleged above, Plaintiffs and others similarly situated are now and will continue to be
deprived of their rights as guaranteed by A.R.S. § 15-2401 et seq.

129. If not permanently enjoined by this Court, Defendants and their agents,
representatives, and employees, will continue to implement the challenged rules and policies and
pursue actions as specified herein, which deprive Plaintiffs of their legal rights and cause them
to face great uncertainty with respect to future financial plans, the stability and enforcement of
their ESA contracts, and the future education of their children with special needs. Plaintiffs have
no plain, speedy, and adequate remedy at law for such an injury.

130. Accordingly, injunctive relief is appropriate.

PRAYER FOR RELIEF
Wherefore, Plaintiffs request that this Court take the following actions:

A. Declare that ADE’s ESA Handbook is a set of an invalid rules promulgated
without compliance with the Arizona Administrative Procedure Act and is therefore unlawful,
and enjoin ADE and/or the Attorney General from either giving effect to the rules stated therein

or from informing parents that they must comply with it;
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B. Declare that ADE has no lawful authority to demand “repayment” of ESA funds
that it deems to have been misspent, and enjoin ADE and/or the Attorney General from making
such demands in the future;

C. Declare that ADE has no lawful authority to place “repaid” ESA funds anywhere
other than into the specific participant’s own ESA account, and enjoin ADE from placing such
funds anywhere other than back into the participant’s own ESA account;

D. Declare that ADE has no lawful authority to condition ESA funds on the
submission and approval of prior expense reports, and enjoin ADE and/or the Attorney General

from imposing any such requirement;

E. Award Plaintiffs reasonable attorney fees pursuant to the private attorney general
doctrine;

F. Award Plaintiffs costs as prevailing parties; and

G. Award such other and further relief as may be just, equitable, and proper.

RESPECTFULLY SUBMITTED this 14th day of February 2020.

/s/ Veronica Thorson

Timothy Sandetur (033670

Veronica Thorson (030292

Scharf-Norton Center for Constitutional Litigation
at the GOLDWATER INSTITUTE

500 E. Coronado Rd.,

Phoenix, AZ 85004

(602) 462-5000

litigation@goldwaterinstitute.org

Attorneys for Plaintiffs
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CERTIFICATE OF SERVICE

ORIGINAL E-FILED this 14th day of February 2020, with a copy delivered via the ECF system
to:

Mark D. Goldman

Jeremy L. Phillips

Paul J. Vaporean

GOLDMAN & ZWILLINGER PLLC
17851 North 85" Street, Suite 175
Scottsdale, Arizona 85255-6567
docket@gzlawoffice.com

Attorneys for Defendants

Arizona Department of Education,
Kathy Hoffman, and Karla Escobar

Rusty D. Crandell

Katherine H. Jessen

OFFICE OF THE ATTORNEY GENERAL
2005 North Central Avenue

Phoenix, Arizona 85004
Katherine.jessen@azag.gov

acl@azag.gov

Attorneys for Defendant

Mark Brnovich, Attorney General of Arizona

/s/ Kris Schlott
Kris Schlott, Paralegal
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