











address whether a law that, like ICWA, treats people differently because of their genetic
eligibility for membership, would be constitutional. See Mancari, 417 U.S. at 553 n. 24 (statute
constitutional because it “is not directed towards a ‘racial’ group consisting of ‘Indians’; instead,
it applies only to members of ‘federally recognized’ tribes™); Antelope, 430 U.S. at 646 n. 7
(statute at issue “[did] not apply to ‘many individuals who are racially to be classified as
*Indians,””” and parties were “enrolled members of the...Tribe.”).

ICWA does not just apply to children who are members of tribes—it applies to children
who are biologically eligible for membership. A child lands in the ICWA “Penalty Box” solely
as a consequence of her racial background.® No case has ever held that a law that treats people
differently because their racial background makes them eligible for tribal membership is a
merely “political” as opposed to “racial” classification. Cf’ Baby Girl, 133 S. Ct. at 2565 (noting
that the racial element of ICWA “raise[s] equal protection concerns.”). Nor have courts ever
held that laws that treat Indians differently from non-Indians are categorically exempt from strict
serutiny. See Malabed v. North Slope Borough, 335 F.3d 864, 868 n. 5 (9th Cir. 2003) (rejecting
such a reading of Mancari); Kahawaiolaa v. Norton, 386 F.3d 1271, 1279 (9th Cir. 2004)
(same); Williams v. Babbitt, 115 F.3d 657, 664 (9th Cir. 1997) (same).

Remarkably, ICWA has even been used—and is being used here—in a manner that does
not even achieve its purported objective of preserving tribal integrity.

In Baby Girl, supra, a tribal member who fathered a child relinquished his parental rights
before the child was born. But four months after her birth, when a couple sought to adopt the
child, the father asserted rights to intervene under ICWA, and custody was awarded to him when
she was more than two years old, despite her having never met him before. 133 S. Ct. at 2558-
59. The Court described this as the father “play[ing] his [CWA trump card at the eleventh hour
to override the mother’s decision and the child’s best interests.” Id. at 2565.

An Oklahoma case, In re Adoption of JR.D., (Okla. Civ. App. No. 113,228)
(unpublished) (Apr. 21, 2015),” involved a Cherokee mother and a non-Indian father. The
couple separated in 2006 after two years of marriage, and in 2008, the mother ended visits
between the father and child because of the father’s drug use. Two years later, she remarried. to
a non-Indian, who sought to adopt her child legally—whereupon the tribe intervened pursuant to
ICWA to object to the adoption. Against the will of the Indian mother, and despite evidence that
the birth father “did not want a parental relationship with [the] Child,” id. at 11, the Oklahoma
Court of Appeals denied the adoption and ordered that the birth father be granted custody:.

In a case now pending in Washington, /n re Adoption of T.A.W., 354 P.3d 46 (Wash.
App. 2015), rev. granted, (No. 92127-0 (pending)), an Indian mother divorced the non-Indian
birth father due to the father’s drug addiction. She later remarried and her new husband sought
to legally adopt the child. /d. at 48-49. At that point, the non-Indian birth father invoked ICWA
to stop what would otherwise have been a routine stepparent adoption. Far from preserving

¢ Note that the Multi-Ethnic Placement Act (codified as amended at 42 U.S.C. § 1996b(1)), which makes it illegal to
deny or delay an adoption proceeding on the basis of race, contains one express exception: children subject to ICWA
do not enjoy the protections of the Multi-Ethnic Placement Act. 42 U.S.C. § 1996b(3).

7 See Appendix B.



Indian tribal integrity, the court concluded that “an Indian child’s cultural tie to a tribe is
irrelevant as to whether ICWA applies,” id. at 52 (emphasis added), and allowed the non-Indian
birth father to prevent the Indian birth mother from making her new family legally permanent.

And in this case, the court ordered Lexi placed with a person whose only relationship to
an Indian tribe is that he was married to Lexi’s late grandmother. There is no evidence
whatsoever that this placement will enable her to learn more about Choctaw culture. But the
abrupt removal of this six-year-old child from her family of four years did traumatically disrupt
Lexi’s sense of permanence—depriving her of the family stability that is so psychologically
crucial to a young child—all without even reasonably advancing ICWA’s stated purposes.

IIL.
CALIFORNIA COURTS NEED GUIDANCE REGARDING ICWA'’S
CONSTITUTIONALITY

These considerations are why the Court of Appeal in Inn re Santos Y., 92 Cal. App. 4th
1274, 1314-23 (2001), concluded that ICWA violates the Equal Protection and Due Process
Clauses of the Fourteenth Amendment. The court recognized that “ICWA unquestionably
requires Indian children who are dependents of the juvenile court to be treated differently from
court dependents who are not Indian children,” id. at 1317, and that those differences are often
“disadvantageous.” Id. at 1308 (citation omitted).

The Bridget R. court sought to avoid addressing ICWA’s constitutionality by using the
“Existing Indian Family Doctrine,” a theory which holds that ICWA does not apply to children
who have no connection to a tribe other than biological. 41 Cal. App. 4th at 1492. But other
courts of appeal have disagreed with Bridger R., including the Second District in this case, In re
Alexandria P., 228 Cal. App. 4th 1322, 1344 (2014). See also In re Vincent M., 150 Cal. App.
4th 1247, 1265 (2007) (Sixth District); In re Adoption of Hannah S., 142 Cal. App. 4th 988, 996
(2006) (Third District); In re Alicia S., 65 Cal. App. 4th 79, 88 (1998) (Fifth District). Although
the Legislature evidently intended to overrule the Doctrine by statute in 1999, the Sanros Y. court
found that the statute did not cure the constitutional defects in ICWA. 92 Cal. App. 4th at 1317,
1333.

This Court has so far not resolved the question of the “Existing Indian Family Doctrine,”
although Courts of Appeal have urged it to do so. See, e.g., In re Vincent M., 150 Cal. App. 4th
at 1265. But the Sanros Y. decision is correct that, regardless of whether that Doctrine is adopted
or rejected, it remains necessary to resolve the constitutionality of ICWA’s race-based Penalty
Box. Even if a child does have an “existing Indian family,” the constitutionality of the various
disadvantages that ICWA imposes on that child solely by virtue of her ancestry must be
judicially resolved.

In Baby Girl, the U.S. Supreme Court found that it would “raise equal protection
concerns” if ICWA were used to “override... child’s best interests” and take a child from a
caring home “at the eleventh hour” simply “because an ancestor—even a remote one—was an
Indian.” 133 S. Ct. at 2565. This is that case.



CONCLUSION

Laws that establish a separate and disadvantageous system of rules for people of a
particular ancestry—that deny them the protections afforded to people of any other race—are
“‘illegal, immoral, unconstitutional, inherently wrong, and destructive of democratic society,’”
and should be “*struck down whenever it is within the capacity of conscientious courts to see
beneath their cellophane wrappers.”” Hi-Voltage Wire Works, Inc. v. City of San Jose, 24 Cal.
4th 537, 548 (2000) (quoting Alexander Bickel, The Morality of Consent 133 (1975); William
Van Alstyne, Rites of Passage: Race, the Supreme Court, and the Constitution, 46 U. Chi.
L.Rev. 775,792 (1979)). This is especially true in cases involving children. Brown v. Board of
Educ., 347 U.S. 483, 494 (1954).

Time is of the essence. Even one year is an eternity in a child’s life. Resolution of
ICWA’s constitutionality has been postponed for decades. During that time, countless children
have been subjected to its separate and unequal legal standards. It is “intolerable” that this “dual
system” of race-based classifications is allowed to persist. Green v. Cnry. Sch. Bd. of New Kent
Cnty., Va., 391 U.S. 430, 438 (1968).

The petition for review should be granted.

Respectfully submitted,
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Bradley J. Brown,
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Tulsa, Oklahoma, For Appellee,
Robert Garcia,

ASSISTANT ATTORNEY GENERAL, For Intervenor/
Tahlequah, Oklahoma, Appellee.

OPINION BY BRIAN JACK GOREE, PRESIDING JUDGE:

{1 Inthis adoption proceeding, Petitioner, Derek Price Hassell, appeals the
trial court's sustension of Respondent Father's demurrer to evidence based
on its finding that Petitioner did not meet the requirements of §1912(d) and (f)
of the Indian Child Welfare Act. We affirm.

{2 This is an action for the adoption of J.R.D. (Child) brought by his
stepfather, Petitioner, Derek Price Hassell. The Indian Child Welfare Act
(ICWA) is generally applicable to this proceeding. 25 U.S.C. §1901-1963.
Child's mother, Leia Shea Hassell (Mother) is a citizen of the Cherokee
Nation. Child is a citizen of the Cherokee Nation and is an “Indian child.” 25
U.S.C. §1903(4). Respondent, Justin Ryan Duke (Father), not a member of

atribe, is a"parent.” 25 U.S.C. §1903(9). The adoption proceeding is a “child

custody proceeding.” 25 U.S.C. §1903(1)(ii),(iv).
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3  InJanuary 2004, Mother and Father were married, and in September
2004, Child was born. In February 2006, they divorced. Pursuant to the
divorce decree, Father was ordered to pay monthly child support payments
to Mother. He was granted visitation with Child supervised by Father's mother
on alternating weekends and some holidays. After the first visitation, Father
did not visit Child at his mother's home. Instead, Mother arranged for her and
Child to meet Father for visitation once or twice a month for thirty minutes to
an hour and a half.

74  In February 2007, Father enlisted in the Navy. Mother, Father, Child,
and Father's father spent the weekend with Father in Chicago following his
basic training graduation there. In June 2007, Father visited with Child twice
before he traveled to his new duty station. This was the last time Father had
any physical contact with Child. He sent Child gifts for Thanksgiving and
Christmas 2007, and for Valentine's Day 2008.

5 InJune 2008, Father was discharged from the Navy. Mother informed
Father she would not bring Child to visit him because she believed he was
using drugs and that Child would not be safe around him. She told him if he

wanted to visit with Child, he would have to get a court order requiring
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visitation. Father did not commence any court proceedings, nor did he
request visitation with Child.

6 In June 2010, Mother married Petitioner. On September 10, 2012,
Petitioner filed his Petition for Adoption and his Application for Adoption
without Consent. On March 5, 2013, the trial court granted Petitioner's

Application for Adoption without Consent. It ruled:

[W]e can . . .not prevent this child from moving forward in his life.
He has been put on hold for far too long while he waits for his
natural father to get his life in order, and he deserves to be
adopted by the man that has been put in the position of his father.
Therefore, this Court grants and sustains the application that his
adoption may proceed without the consent of the natural father.

7 The Cherokee Nation (Nation) intervened, objecting to the adoption of
Child by Petitioner. On June 10, 2014, following briefing and oral arguments,

the trial court determined that §1912(d) and §1912(f) of ICWA are applicable

to this case. Title 25 U.S.C. §1912(d) provides:

Any party seeking to effect a foster care placement of, or
termination of parental rights to an Indian child under State law
shall satisfy the court that active efforts have been made to
provide remedial services and rehabilitative programs designed
to prevent the breakup of the Indian family and that these efforts
have proved unsuccessful.

Section 1912(f) provides:

No termination of parental rights may be ordered in such
proceeding in the absence of a determination, supported by



..
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evidence beyond a reasonable doubt, including testimony of
qualified expert witnesses, that the continued custody of the child
by the parent or Indian custodian is likely to result in serious
emotional or physical damage to the child.
fi8  On August 25-28, 2014, trial was held to determine whether the
adoption by Petitioner was in Child's best interests. The trial court granted
Father's demurrer to Petitioner's evidence, ruling that Petitioner did not satisfy
the requirements of §1912(d) and (f).
f® Inits September 15, 2014 Journal Entry of Judgment, the trial court
recited its previous ruling that §1912(d) and (f) are applicable to this case. In
sustaining Father's demurrer to the evidence, it determined that Petitioner
failed to prove the requirements of §1912(d) by clear and convincing evidence
and failed to prove the requirements of §1912(f) beyond a reasonable doubt.
Petitioner appeals.’
1110 Petitioner contends the trial court erred as a matter of law in finding that
§1912(d) and §1912(f) of ICWA are applicable to this proceeding.
111 The determination of the applicability of §1912(d) and (f) to this child
custody proceeding is a question of law. Legal questions are subject to de

novo review. Fulsom v. Fulsom, 2003 OK 96, 1|2, 81 P.3d 652.

' Petitioner's reply brief included a motion to strike Nation's answer brief for failure
to comply with Oklahoma Supreme Court Rules. Okla.Sup.Ct.R. 1.2. Petitioner’s motion
to strike Nation's answer brief is denied.
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{12 Title 25 U.8.C. §1902 provides the Congressional policy for enacting
ICWA:

.. . to protect the best interests of Indian children and to promote
the stability and security of Indian tribes and families by the
establishment of minimum Federal standards for the removal of
Indian children from their families and the placement of such
children in foster or adoptive homes which will reflect the unique
values of Indian culture, and by providing for assistance as Indian
tribes in the operation of child and family service programs.

1113 In Adoptive Couple v. Baby Girl, u.s. , 133 8.Ct. 2552, 186
L.Ed.2d 729 (2013), the United State Supreme Court stated:

“The Indian Child Welfare Act of 1978 . . . was the product of
rising concern in the mid-1970's over the consequences to Indian
children, Indian families, and Indian tribes of abusive child welfare
practices that resulted in the separation of large numbers of
Indian children from their families and tribes through adoption or
foster care placement, usually in non-Indian homes." Mississippi
Band of Choctaw Indians v. Holyfield, 490 U.S. 30, 32, 109 S.Ct.
1597, 104 L.Ed.2d 29 (1989). Congress found that “an alarmingly
high percentage of Indian families [were being] broken up by the
removal, often unwarranted, of their children from them by non-
tribal public and private agencies.” §1901(4). This “wholesale
removal of Indian children from their homes" prompted Congress
to enact the ICWA, which establishes federal standards that
govern state-court child custody proceedings involving Indian
children. /d., at 32, 36, 109 S.Ct. 1597. . ..

14 The policy of the State of Oklahoma, set forth in the Oklahoma Indian
Children Welfare Act (OICWA) 10 O.S. 2011 §40.1 et seq, is to "ensure that

the intent and provisions of the federal [ICWA] are enforced.” Title10 O.S.
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2011 §40.1. The OICWA, in accordance with [ICWA], applies to all child
custody proceedings involving any Indian child except those arising from
marriage dissolution proceedings or delinquency adjudications. 10 O.S. 2011
§40.3(A), 25 U.S.C. §1903(1). A “child custody proceeding” is specifically
defined by ICWA to include: 1) foster care placement, 2) termination of
parental rights, 3) preadoptive placement, and 4) adoptive placement. See
25 U.S.C. §1903(1)(I)-(iv). “Termination of parental rights" means “ . . . any
action resulting in the termination of the parent-child relationship.” “Adoptive
placement’ means “. . .the permanent placement of an Indian child for
adoption, including any action resulting in a final decree of adoption.”

1115 Specifically, Petitioner submits that §1912(f) does not apply to these
proceedings. He points out that in Baby Girl, the United State Supreme Court
held that §1912(f) is applicable only to a custodial parent.? Petitioner explains
that Father had legal and physical custody of Child for approximately one year
and nine months between Child’s birth and the divorce, but it has been more
than seven years since Father has had any physical contact with Child.
Therefore, the “continued custody” requirement for application of §1912(f)

does not exist.

? Inthe Baby Girl case, the biological father never had legal or physical custody of
the child.



Case 2:15-cv-01259-NVW Document 78-1 Filed 11/13/15 Page 37 of 72

16 In Baby Gir, the United States Supreme Court defined “continued
custody.” The meaning of “continued” includes “carried on or kept up without
cessation,” or “resumed after interruption.” It concluded that*. . . [t]he phrase
‘continued custody' therefore refers to custody that a parent already has (or
at least had at some point in the paét). As a result, §1912(f), does not apply
in cases where the Indian parent never had custody of the Indian child.”
f117 Although Father has had no physical contact with Child for several
years, after the divorce, he was awarded supervised visitation rights and has
a standing child support order for the care and support of Child. “[Alt some
point in the past,” Father did have physical custody and legal custody and,
following the divorce, continues to have supervised visitation rights to Child.
Father has “continued custody” of Child, according to the Supreme Court's
interpretation of that phrase in Baby Girl. Therefore, §1912(f) applies to these
proceedings. Fulsom v. Fulsom, 2003 OK 96, 2. The trial court did not err
in determining that §1912(f) applies to these proceedings.

{18 Nevertheless, Petitioner urges the trial court erred in granting Father's
demurrer to the evidence when it determined Petitioner failed to prove the

requirements of §1912(f) beyond a reasonable doubt.
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1119 When a trial court considers a demurrer to the evidence, it must take as
true all evidence (together with all reasonable inferences) favorable to the
party against whom relief is sought and disregard any conflicting evidence
that may favor the demurrant. A demurrer should be overruled unless there
is an entire absence of proof tending to show a right to recover. In short, the
demurrer must be denied if the opponent has made out a prima facie case.
A reviewing court will examine the record in the light most favorable to the
plaintiff (disregarding conflicts or contrary inferences) but will disturb the trial
court's sustention of a demurrer only if there is competent evidence to support
the material elements of the plaintiff's cause of action. Jackson v. Jones,

1995 OK 131, 114, 907 P.2d 1067.

7120 In order to ascertain whether the trial court erred in sustaining Father's
demurrer to the evidence, this Court must determine if Petitioner met his
burden to prove, beyond a reasonable doubt, that the continued custody of
Child by Father is likely to result in serious emotional or physical damage to
Child. Evidence of this must include the testimony of a qualified expert

witness.
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1121 At trial, Catherine Chalmers, a licensed marriage and family therapist

and member of the Cherokee fribe, testified that she has been an expert

witness many times in cases involving adoption and ICWA.

{22 Ms. Chalmers testified that in her opinion, continued custody of Child by

Father likely would result in severe emotional damage to Child.® She based

her opinion on attachment theory. She explained that because of Father's

drug and alcohol abuse, Child had not attached to Father during the one year

and two months Father lived with him and Mother prior to the divorce.

123 Ms. Chalmers testified that if the adoption were not granted, and Father
were to involve himself in Child's life, Child's attachment to him would cause
Child to regress to the earlier development stage in order to recoup that
attachment. This regression would cause him serious damage.

124 Although Ms. Chalmers has never met Child, she stated that based on
information provided her by Mother, she believes Child has formed healthy
attachments with Mother and Petitioner. She further stated that, according to
the attachment theory, the successful attachments Child already has formed.

will help hirﬁ have more successful relationships in the future.

* Ms. Chalmers testified it was not likely that continued custody of Child by Father
would result in serious physical damage to Child,

10
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725 During cross-examination, Ms. Chalmers agreed with counsel that
people can and do overcome the negative effects of an insecure attachment
given the right circumstances. To form attachments besides parental
attachments, which Child has formed with Mother and to a degree with
Petitioner, regression is not required.

26 Counsel stated that it had been suggested that Father is seeking “some
kind of relationship” with Child. He asked Ms. Chalmers what kind of
relationship a parent would be seeking if he stated he wanted “some kind of

relationship.”

727 Ms. Chalmers responded that Father did not want a parental
relationship with Child, but that he wanted Child to have knowledge of him.
She testified, “[Father] wanted a relationship where [Child] knew who he was,
knew that he cared about him, and that he was someone who felt for him, felt
love for him, and he wanted him to have that awareness is what it was
expressed early on in the time line, | believe.”

28 Counsel asked if Ms. Chalmers could state “... with any degree of
certainty that establishing some kind of relationship with [Father] is going to
cause [Child] to suffer a regression.” She replied, “I'm uncertain about that,

given both parties’ willingness to do that.”

11
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29 After reviewing the record, this Court finds that Petitioner did not prove
beyond a reasonable doubt that Father's continued custody of Child is likely
to result in serious emotional damage to Child. Therefore, we find the trial
court’s decision sustaining Father's demurrer to the evidence as to §1912(f)
to be correct. Jackson v. Jones, 1995 OK 131, {4.

1130 Because this Court affirms the trial court's sustention of Father's
demurrer to the evidence as to §1912(f), we find it is not necessary for us to
consider also whether the trial court erred in sustaining Father's demurrer to

[ the evidence as to §1912(d).

31 AFFIRMED.

BUETTNER, J., and BELL, J., concur.

12
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