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      1                           P R O C E E D I N G S

      2

      3        THE COURT OFFICER:  All rise.  This Honorable Court's in

      4    session.  Please be seated.

      5        THE CLERK:  All set, Your Honor?

      6        THE COURT:  Yes.

      7        THE CLERK:  Your Honor, before the Court is Docket No.

      8    2015-00494, in the matter of 1A Auto, Inc., et al v. Sullivan,

      9    before the Court on a motion for summary judgment and cross

     10    motion.  Counsel, if you'd identify yourself for the Court,

     11    please.

     12        MR. MANLEY:  Good afternoon, Your Honor; James Manley for the

     13    plaintiffs.  And with me at counsel table is Greg Cote.

     14        MR. PORTER:  Good afternoon, Your Honor; William Porter,

     15    Assistant Attorney General, here for the defendant, the director

     16    of OCPF.

     17        THE COURT:  All right.  Well, welcome.  Particularly welcome

     18    to Mr. Manley.

     19        MR. MANLEY:  Thank you.

     20        THE COURT:  Our visitor from afar.  I apologize in advance,

     21    I'm not as familiar with this case or with this file as I like to

     22    be.  I hadn't heard of the existence of this case until an hour

     23    ago.  And we've had a judicial family medical crisis which has

     24    caused two other cases to be bumped, giving me this summary

     25    judgment motion.  Ordinarily we would put it off, but we
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      1    understand Mr. Manley traveled here from Arizona, so I've done my

      2    best to prepare.  I've read through your briefs.  Again, I can't

      3    say I studied them word-for-word, but I read through them.  I've

      4    not read Citizens United recently.  I may have never read Beaumont

      5    or Austin.  I suspect I will be doing so in the near future, and

      6    some other cases as well.

      7        So I understand basically the issues here, but not as well as

      8    I'd like, as I said.  So I'll invite Mr. Manley as the first

      9    moving party to tell me why I should grant summary judgment in

     10    favor of the plaintiffs.

     11        MR. MANLEY:  Thank you, Your Honor.  And hopefully you won't

     12    have to read Beaumont or Austin, because they're empty shells.

     13        THE COURT:  I see that you say that.

     14        MR. MANLEY:  Yes.

     15        THE COURT:  I'll probably read them anyway.  I will read the

     16    cases that you say make them empty shells, however.

     17        MR. MANLEY:  And so just to recap, so we'll know we're all on

     18    the same page, we're challenging the Section 8 ban --

     19        THE COURT:  Uh-huh.

     20        MR. MANLEY: -- on businesses making contributions to political

     21    candidates, parties, and committees.  And so independent

     22    expenditures are beside the point here.

     23        THE COURT:  Right.

     24        MR. MANLEY:  We're just talking about direct contributions.

     25        THE COURT:  Right.
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      1        MR. MANLEY:  Or contributions through a corporate business

      2    controlled political action committee.

      3        THE COURT:  Uh-huh.

      4        MR. MANLEY:  Both of those things are banned under Section 8.

      5        THE COURT:  Although as I understand it -- and correct me if

      6    I'm wrong -- there's no ban on a political action committee being

      7    made up of the employees of a corporation who could then use their

      8    own money, not the corporation's money, to give contributions in a

      9    -- from a PAC with a name like 1A Auto Employees PAC.

     10        MR. MANLEY:  Exactly.

     11        THE COURT:  Okay.

     12        MR. MANLEY:  Exactly right, and exactly beside the point, --

     13        THE COURT:  Okay.

     14        MR. MANLEY: -- because if Citizens United decided anything,

     15    it's that corporations have an independent right to speak

     16    independent of their employees.

     17        THE COURT:  Uh-huh.

     18        MR. MANLEY:  In the same way that a union has a right to speak

     19    independent from the union members.  And so a PAC that is

     20    controlled by the corporation is forbidden in Massachusetts.  And

     21    the supreme court has described that as the essential

     22    Constitutional minimum in every case from Buckley through Citizens

     23    United, even Austin, McConnell, Beaumont, every case that has

     24    addressed corporate political participation, the existence of a

     25    PAC that allows the corporation to spend unlimited amounts of
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      1    money administering the PAC, paying for the lawyers and the

      2    accountants and the compliance and the administrative costs that

      3    go into that.  That allows for corporate political participation.

      4    And that is banned in Massachusetts, as well as direct

      5    contributions.

      6        THE COURT:  Uh-huh.

      7        MR. MANLEY:  And that violates the First Amendment.

      8        THE COURT:  Has there ever been a case in which the non -- in

      9    which a statute to ban corporation contributions and also ban the

     10    corporate PAC option has been declared constitutional, or ...?

     11        MR. MANLEY:  No, but in Kentucky, the Eastern District of

     12    Kentucky recently declared Kentucky's similar ban

     13    unconstitutional.  The state actually admitted that they couldn't

     14    meet strict scrutiny.  Judge Van Tatenhove analyzed the issue

     15    independently, and I recommend his decision --

     16        THE COURT:  Uh-huh.

     17        MR. MANLEY:  -- to you, as cited in the briefs.

     18        THE COURT:  Yep.  Yep.

     19        MR. MANLEY:  The defendant will tell you that the Eighth

     20    Circuit has decided a case like that in Minnesota Citizens.

     21        THE COURT:  Ah.

     22        MR. MANLEY:  And in the Iowa Right to Life Committee case.

     23    But if we take the Eighth Circuit at its word, the assumption

     24    underlying the Eighth Circuit's decision in Minnesota Citizens in

     25    particular, was that the corporate PAC was identical to the
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      1    federal PAC, which means that the corporation could spend

      2    unlimited amounts of money administering the PAC.

      3        THE COURT:  Uh-huh.

      4        MR. MANLEY:  Defendants suggest that that's not actually true

      5    in Minnesota.  But if we look at what the Eighth Circuit said in

      6    Minnesota Citizens, it's that the -- like Minnesota's law, the

      7    challenge provision in Beaumont prohibited corporations from

      8    making election-related contributions, but allowed corporations to

      9    establish, administer, and control a PAC through which the

     10    corporation could solicit contributions.  That's what the Eighth

     11    Circuit said.

     12        THE COURT:  Through which it could solicit contributions.

     13        MR. MANLEY:  Correct.

     14        THE COURT:  That sounds different from using its own money to

     15    make contributions.

     16        MR. MANLEY:  Well, and that's really all we're asking for

     17    under the PAC option, that is --

     18        THE COURT:  Oh, your version of the PAC option has the PAC not

     19    spending corporate money?

     20        MR. MANLEY:  Corporate money is spent to administer the PAC.

     21        THE COURT:  Oh, just to administer --

     22        MR. MANLEY:  And then solicit --

     23        THE COURT:  -- but not to actually make the contributions?

     24        MR. MANLEY:  Correct.  Yes.

     25        THE COURT:  Oh, okay.
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      1        MR. MANLEY:  And even that is illegal under Section 8.

      2        THE COURT:  Okay.

      3        MR. MANLEY:  That was also illegal in Kentucky, but no more.

      4    And then the Eighth Circuit confirmed that it was relying on the

      5    PAC option to uphold the ban on direct contributions in Iowa Right

      6    to Life Committee.  That's cited in the brief too, but it's 717

      7    F.3d --

      8        THE COURT:  Yeah, I saw it.

      9        MR. MANLEY:  -- 576.  Yeah.

     10        THE COURT:  It's on page 1 of your brief, along with the

     11    Kentucky case.

     12        MR. MANLEY:  Yeah.  And so it's plain in Iowa that

     13    corporations can spend unlimited amounts of money to administer a

     14    PAC.

     15        THE COURT:  Uh-huh.

     16        MR. MANLEY:  So there simply isn't a case where a court

     17    ignores what the supreme court has said, and upholds a direct

     18    contribution ban, where there is no PAC option.

     19        THE COURT:  Maybe this is beyond -- this may be beyond the

     20    scope of what both sides are arguing to me.  But what does it mean

     21    for the corporation to administer?  You say pay the accountants

     22    and pay the lawyers and -- but how is that -- first of all, what

     23    percentage of the money in that PAC is used for those

     24    administrative purposes versus contribution purposes?  And if

     25    that's all you're asking for, how does that allow the corporation
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      1    to speak, if the corporation's money can't be handed out by that

      2    PAC to candidates?

      3        MR. MANLEY:  Well, we think that the PAC option is actually

      4    insufficient under the First Amendment.

      5        THE COURT:  Okay.

      6        MR. MANLEY:  But the supreme court hasn't gone so far as to

      7    say --

      8        THE COURT:  I see.

      9        MR. MANLEY:  -- that.

     10        THE COURT:  Okay.

     11        MR. MANLEY:  What the court has said is that the PAC option is

     12    sufficient in this context of contributions.

     13        THE COURT:  Okay.

     14        MR. MANLEY:  The court has said in Citizens United that PACs

     15    are not good enough in the independent expenditure context.

     16        THE COURT:  Uh-huh.  Right.

     17        MR. MANLEY:  That's Citizens United.

     18        THE COURT:  Right.

     19        MR. MANLEY:  The PACs are expensive.  The lawyers cost a lot

     20    of money.

     21        THE COURT:  Well, if they spend their time traveling the

     22    country trying to --

     23        MR. MANLEY:  Well, I don't cost as much money as most of the

     24    lawyers you talk to, because I work for a nonprofit.

     25        THE COURT:  Okay.
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      1        MR. MANLEY:  But lawyers, accountants, administrative

      2    expenses, the expense of soliciting money is expensive.

      3        THE COURT:  Oh, so among the expenditures, the administrative

      4    expenditures, the corporation can go and ask whoever it wants, can

      5    mount a fundraising campaign, as long as it's only using --

      6        MR. MANLEY:  Among --

      7        THE COURT:  Spending the money of others.

      8        MR. MANLEY:  Right, among the shareholders and employees --

      9        THE COURT:  Oh, okay.  The people affiliated with --

     10        MR. MANLEY:  -- and the folks who have a relationship --

     11        THE COURT:  Yeah.

     12        MR. MANLEY:  -- with the corporation.

     13        THE COURT:  And the vendors to the corporation?

     14        MR. MANLEY:  No, I don't believe the vendors would be included

     15    in that, that universe.

     16        THE COURT:  Okay.  All right.

     17        MR. MANLEY:  So but for our purposes today, it's enough just

     18    to recognize that Massachusetts does not have that PAC option that

     19    allows --

     20        THE COURT:  Okay.

     21        MR. MANLEY:  -- administrative expenses.  That by itself

     22    violates the First Amendment.

     23        THE COURT:  Well, I think Mr. Porter would argue -- and will

     24    argue in a few minutes -- that none of this matters because of the

     25    now undisputed fact that there is the expenditure opportunity for
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      1    corporations in Massachusetts.

      2        MR. MANLEY:  Right.

      3        THE COURT:  And if they can do the expenditures, who cares if

      4    they can make the contributions?  They're not -- their voice is

      5    not shut out from the political process.

      6        MR. MANLEY:  Yes.  And this is where I have to recommend to

      7    Your Honor to read McCutcheon, --

      8        THE COURT:  Uh-huh.

      9        MR. MANLEY:  -- the supreme judicial recent case.

     10        THE COURT:  Yep.

     11        MR. MANLEY:  And I hate to do that, because it's a long and

     12    winding decision.  But at the heart of that decision is the

     13    rejection of that argument.

     14        THE COURT:  Okay.

     15        MR. MANLEY:  Is the idea that somehow independent expenditures

     16    are a substitute for contributions.  Mr. McCutcheon wanted to give

     17    more money than the aggregate limits allowed to federal

     18    candidates.  And the argument was made, "Well, just make

     19    independent expenditures instead," or "Just give less to each

     20    candidate."  And the supreme court rejected those arguments, --

     21        THE COURT:  Okay.

     22        MR. MANLEY:  -- because contributions provide a different kind

     23    of support than independent expenditures.

     24        THE COURT:  Okay.

     25        MR. MANLEY:  Now, on the other side of the bargaining table
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      1    here, we have in Massachusetts, unions and --

      2        THE COURT:  Uh-huh.

      3        MR. MANLEY:  -- nonprofit corporations, as long as they don't

      4    have corporate members.  They're allowed a special dispensation to

      5    give up to $15,000 a year to candidates.  And that does two

      6    things; it violates the equal protection guarantees of the federal

      7    and the state Constitution, and it calls into question the

      8    rationale for banning business corporations, --

      9        THE COURT:  Uh-huh.

     10        MR. MANLEY:  -- because after all, if one side of the

     11    bargaining table can give $15,000 to a candidate, there's no risk

     12    of corruption or the appearance of corruption.  Then it defies

     13    credibility to say that a business corporation couldn't give any

     14    amount of money without rocking the public's confidence in the

     15    democratic process.

     16        THE COURT:  Uh-huh.  Although, historically Mr. Porter argues,

     17    or points out examples that in Massachusetts in the last five

     18    years, ten years, we have sent a State senator to prison because a

     19    corporation paid him money illegally.  We sent a Boston City

     20    councilor to prison because a corporation paid him money

     21    illegally.  We sent a State senator to prison because a

     22    corporation paid her money illegally.  No such examples abound as

     23    to unions.  So isn't there -- so are, in fact, the unions

     24    similarly situated to the corporations, given our particular

     25    history here in Massachusetts?
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      1        MR. MANLEY:  Well, all of those contributions were actually

      2    individual contributions, not corporate contributions.  And so

      3    there are a number of states -- more than half the states -- that

      4    allow corporations to give to candidates.  There are 20 that

      5    prohibit it.  So there are 30 that allow it.

      6        THE COURT:  But is it a rational decision for the legislature

      7    to make?  Even more than rational if there's a higher standard

      8    than that, for the legislature to look at our history here in

      9    Massachusetts and say, "Regardless of whether it's a corporate

     10    contribution or individual contribution or whatever, here are

     11    examples of corporations bribing public officials, high-ranking

     12    public officials, and so we'd like to regulate that; we don't have

     13    such a history with regard to unions or nonprofits, so we're not

     14    going to regulate them until we start sending people to jail for

     15    accepting bribes from unions or nonprofit organizations."

     16        MR. MANLEY:  Well, those are examples of individuals bribing

     17    politicians.  And so this is the --

     18        THE COURT:  Uh-huh.  For corporate benefit, though, in each

     19    case.

     20        MR. MANLEY:  This is the tailoring piece.  And so if -- so we

     21    have 30 states where this is legal.  And defendant has pointed to

     22    no examples of a corporation giving corporate money to a

     23    politician in order to receive a bribe.  There's no evidence of

     24    quid pro quo corruption.

     25        THE COURT:  Because in each of those three cases -- just to
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      1    stick on those three -- a corporation sent one of its officers

      2    out, and he or she gave his or her money, --

      3        MR. MANLEY:  Right.

      4        THE COURT:  -- rather than using the -- rather than taking the

      5    money out of the corporate bank account.  But the legislature is

      6    not required to make -- or maybe you say it is, because of this

      7    narrow tailoring requirement.

      8        MR. MANLEY:  Even under the lesser standard that does apply in

      9    the First Amendment and the defendants argue applies to the Equal

     10    Protection Clause, there is a tailoring requirement.

     11        THE COURT:  Yeah.

     12        MR. MANLEY:  And so what the defendant has proven is that

     13    there's some level of corruption for individual contributions --

     14        THE COURT:  Yeah.

     15        MR. MANLEY:  -- that the state can regulate.  There's no

     16    evidence to support this idea that corporate contributions need to

     17    be regulated.  And the other interesting fact is that LLC

     18    contributions were legal for a hundred years under Section 8.

     19        THE COURT:  Well, not a hundred years.  We didn't have LLC for

     20    a hundred years.

     21        MR. MANLEY:  Right.  But for the entirety of their

     22    existence --

     23        THE COURT:  Right.  Four years, I think.  Somebody -- maybe

     24    you said in your brief, four years and they were legal.  And

     25    there's no --
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      1        MR. MANLEY:  And there --

      2        THE COURT:  Not one prosecution.  Right?

      3        MR. MANLEY:  There was one.  Senture, but it wasn't even a

      4    prosecution.

      5        THE COURT:  Right.  Okay.  Senture.  Right.  Okay.

      6        MR. MANLEY:  An acknowledgement that an LLC had made a

      7    contribution.  But at that point it wasn't illegal.  And so

      8    everyone went along their way.  But one would think that in that

      9    time that there would be at least one example of an investigation.

     10    And defendant has pointed to nothing to suggest that LLCs were

     11    running wild when --

     12        THE COURT:  Uh-huh.

     13        MR. MANLEY:  -- contributions were legal.

     14        THE COURT:  But again, isn't it up to the legislature to make

     15    judgments about how many LLCs are there in the state in the early

     16    days of the LLC statute, compared to the number of corporations

     17    and those sorts of -- aren't those legislative decisions that a

     18    court should be loath to second-guess?

     19        MR. MANLEY:  Well, let me clarify.  We have four years of

     20    enforcement data --

     21        THE COURT:  Uh-huh.

     22        MR. MANLEY:  -- under the current ban on LLCs.

     23        THE COURT:  Uh-huh.

     24        MR. MANLEY:  Prior to that -- I'm not sure when the LLC law

     25    went into effect in Massachusetts.  But there's many, many years
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      1    of --

      2        THE COURT:  Okay.

      3        MR. MANLEY:  -- LLC wild west contributions for anyone within

      4    the context of normal Massachusetts campaign finance law.

      5        THE COURT:  Okay.  I misunderstood your brief then.  Okay.  Or

      6    maybe Mr. Porter's brief.

      7        MR. MANLEY:  Well, and given the compressed time frame that's

      8    understandable.

      9        THE COURT:  Right.

     10        MR. MANLEY:  Well, and so what the legislature has to do

     11    though is look at facts, because we're not operating under the

     12    rational basis standard here.

     13        THE COURT:  That's true.

     14        MR. MANLEY:  We're operating under heightened scrutiny, which

     15    requires the legislature to avoid unnecessarily abridging free

     16    speech rights.

     17        THE COURT:  Right.  You're right.

     18        MR. MANLEY:  And so if all the evidence points in the other

     19    direction, the legislature isn't allowed under the Constitution to

     20    just make a hunch that we should regulate, even though there's no

     21    evidence that there's a problem that we're addressing here.  And

     22    it's defendant's burden under either the free speech claim or the

     23    equal protection claim --

     24        THE COURT:  Uh-huh.

     25        MR. MANLEY:  -- to put forth evidence.  And as we've
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      1    discussed, the evidence is just not there.  Contrast that to the

      2    evidence that the Federal Election Commission put forth in Wagner,

      3    a case about federal contractors being prohibited from

      4    contributing to candidates.  And there, the federal government put

      5    forth what the court described as an impressive, if dismaying

      6    account of pay to play contracting scandals, not only in the above

      7    states, but also in New Mexico, Hawaii, Ohio, California, and

      8    elsewhere.  And so there's evidence directly linked to the

      9    regulation, the pay to play regulation, that the court relied on

     10    there.

     11        And here, we don't have any of that.  We have evidence of

     12    individuals engaging in quid pro quo corruption, and no evidence

     13    from any state of a corporation doing that, and certainly not the

     14    sort of evidence that the D.C. Circuit relied on in Wagner.

     15        And defendants also cite to a number of social science studies

     16    that gloss over the distinction between access and corruption.  It

     17    is not quid pro quo corruption to have better access to a

     18    politician because you contributed to his campaign.  The supreme

     19    court has made that absolutely clear.  And we quote the relevant

     20    case, which is Citizens United, at page 9 of our response brief.

     21        And the other problem with the social science research is it

     22    misstates the conclusions of the authors.  And the authors have

     23    actually responded to that misstatement in a different case.  They

     24    filed an amicus brief where they said that their research is to

     25    the contrary.  Campaign finance laws regulating corporate
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      1    contributions to political campaigns have little to no effect on

      2    public perceptions of government.  And more broadly, the defendant

      3    is proceeding from the false premise that laws banning corporate

      4    contributions promote public confidence in government by

      5    preventing corruption.  They found no evidence of that.  And

      6    that's reflected in our statement of facts.

      7        THE COURT:  Uh-huh.

      8        MR. MANLEY:  So and actually we talked about the Kentucky case

      9    earlier.  And Judge Van Tatenhove in that case, in speaking to

     10    defendant's counsel, described the problem this way.  He said, "I

     11    understand your problem, but it's a sledgehammer you're using to

     12    fix it."  And so what Kentucky ended up doing was banning direct

     13    contributions from everyone, and requiring everyone to set up a

     14    PAC.

     15        THE COURT:  Uh-huh.

     16        MR. MANLEY:  And if they wanted to make contributions, they

     17    could do so through administering a PAC and directing where those

     18    PAC funds went.  That is not the sledgehammer approach.  That is a

     19    measured way of getting that -- you know, the concerns that

     20    underlie these laws.

     21        THE COURT:  Uh-huh.

     22        MR. MANLEY:  I mentioned that this case is not controlled by

     23    Austin or Beaumont.  Neither addressed quid pro quo corruption.

     24    And that's really the heart of the problem, is that prior to

     25    Citizens United and McCutcheon, the court was looking at other
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      1    things.  It was looking at shareholder protection.  It was looking

      2    at war chests where wealthy individuals can make a big impact in

      3    elections.  Those things don't matter anymore.  The only thing

      4    that matters is quid pro quo corruption.

      5        And so when --

      6        THE COURT:  And you say that because McCutcheon and/or

      7    Citizens United say the only thing that matters, the only

      8    justification for a limitation on contributions --

      9        MR. MANLEY:  That's correct.

     10        THE COURT:  -- would be quid pro quo corruption?

     11        MR. MANLEY:  That's correct.  McCutcheon --

     12        THE COURT:  Or the public appearance that there might be such

     13    a thing.

     14        MR. MANLEY:  That's right.  McCutcheon is a contribution case.

     15    And so that's directly on point for that.

     16        THE COURT:  Okay.

     17        MR. MANLEY:  That proposition.

     18        THE COURT:  Okay.

     19        MR. MANLEY:  So when Austin refers to corruption, it's talking

     20    about a different type of corruption, this wealth aggregation

     21    idea.  When Beaumont talks about corruption, the court explicitly

     22    said that they were talking about corruption being understood not

     23    only as quid pro quo agreements, but also undue influence in an

     24    officeholder's judgment.

     25        THE COURT:  Uh-huh.
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      1        MR. MANLEY:  That's access.  That's what Citizens United has

      2    described as not corruption.

      3        THE COURT:  Really?

      4        MR. MANLEY:  So Beaumont and Austin have a much broader --

      5        THE COURT:  Undue -- and let me stop you there.  You're saying

      6    that Citizens United says that it's okay that it is not a basis

      7    for a contribution ban that someone might unduly influence a

      8    legislature because he got access to that legislature by campaign

      9    contributions.

     10        MR. MANLEY:  I think I've drawn us into a semantic rabbit

     11    hole --

     12        THE COURT:  Okay.

     13        MR. MANLEY:  -- with the word "undue."  I mean, that involves

     14    a value judgment that the court has given us guidance on.

     15        THE COURT:  Okay.

     16        MR. MANLEY:  Access is -- might be considered undue influence

     17    in the world of Beaumont and Austin, but it isn't anymore.  If

     18    your contribution gives you access to a politician, that is not

     19    corruption.  That is not undue influence.

     20        THE COURT:  Okay.  Let's take the word "undue" out.  If your

     21    contribution gives you access to a politician and you thereby

     22    influence his judgment, you're saying that that's okay under

     23    Citizens United?

     24        MR. MANLEY:  And McCutcheon.  Yes.

     25        THE COURT:  Okay.  All right.
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      1        MR. MANLEY:  And so that's why when Austin and Beaumont use

      2    the word "corruption," they're using that word in a different way.

      3        THE COURT:  Okay.

      4        MR. MANLEY:  In a broader way that McCutcheon and Citizens

      5    United have rejected.

      6        And so Austin does not apply directly, because it's an

      7    independent expenditure case.  So that's easy to set aside.

      8    Beaumont is closer, but Beaumont involved the PAC option.  And we

      9    don't have one here, as we've discussed at length.

     10        THE COURT:  Yep.

     11        MR. MANLEY:  And so Beaumont doesn't directly apply either.

     12    And nor did those laws draw the same sort of arbitrary

     13    distinctions that Massachusetts law does between for profit and

     14    not for profit corporations.

     15        THE COURT:  Uh-huh.

     16        MR. MANLEY:  Austin and Beaumont really wouldn't make sense if

     17    the court did that, because they were relying on the wealth

     18    aggregation principle, and that applies equally to for profit and

     19    not for profit corporations.  But Massachusetts draws that

     20    distinction still, probably in part because the law was passed in

     21    the old era when those things could be taken into consideration.

     22        THE COURT:  Uh-huh.

     23        MR. MANLEY:  But they can't now.

     24                                  [Pause.]

     25        One thing we haven't touched on is the state law claims.  And
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      1    I think that's the last thing that we haven't discussed.

      2        THE COURT:  Okay.

      3        MR. MANLEY:  And I think the important thing to recognize here

      4    is that in the BOE case, the supreme -- the SJC really decided

      5    Citizens United 60 years before the supreme court got there.

      6        THE COURT:  Okay.

      7        MR. MANLEY:  It's the union half of Citizens United.  And I

      8    don't think anyone would dispute that.  And so if the -- if

      9    applying Section 8 to unions would violate the declaration of

     10    rights, I submit that it would violate the declaration of rights

     11    to apply it to corporations as well.  BOE doesn't lead inevitably

     12    to the conclusion that contributions should be allowed from both.

     13        THE COURT:  Uh-huh.

     14        MR. MANLEY:  But it does show that the supreme judicial court

     15    and the declaration of rights are more protective than the First

     16    Amendment in this context.

     17        THE COURT:  Okay.  I'm looking through my notes.  I had a

     18    question about BOE.

     19                                  [Pause.]

     20        I don't know.  I think you've answered it.  Thanks.

     21        MR. MANLEY:  Okay.  There is one other thing that we didn't

     22    discuss in detail, which is the standard of review under the equal

     23    protection laws.

     24        THE COURT:  Uh-huh.

     25        MR. MANLEY:  I think it is somewhat academic, because even
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      1    under the lower standard in McCutcheon the unequal treatment of

      2    businesses and unions does not avoid unnecessary infringement of

      3    First Amendment rights.

      4        But to the extent that we need to get to the question of

      5    whether strict scrutiny applies, the federal district court in

      6    Kentucky agreed that it did.  The Eighth Circuit said that it did

      7    in Minnesota Citizens, and remanded for application of strict

      8    scrutiny, although the plaintiff didn't pursue that and dismissed

      9    the case.  So there wasn't any final ruling.

     10        But I think Judge Gorsuch from the Tenth Circuit described the

     11    situation best when he reflected that whatever level of scrutiny

     12    should apply to equal infringements of the right to contribute in

     13    the First Amendment context, the strictest degree of scrutiny is

     14    warranted when the government discriminates against some persons

     15    in the exercise of that right.  On this account, there is

     16    something distinct, different, and more problematic afoot when the

     17    government selectively infringes on a fundamental right.

     18        And the supreme court echoed that in the Reed case, which we

     19    cited in our motion.  When the government uses speaker identity as

     20    a proxy for content, there, strict scrutiny is required.

     21        THE COURT:  But is that what's going on here?  Here we've got

     22    -- isn't -- well, Mr. Porter says this is really content neutral,

     23    that the identity of the speaker is not -- that limiting by

     24    identity of the speaker, in doing that, the legislature has made a

     25    choice that certain speakers are more dangerous when they're
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      1    making contributions because of the quid pro quo thing.  Whether

      2    or not that's justified is another question, I grant you.  But

      3    whether there's evidence to support that, but it's not about what

      4    they want to say, it's about who's saying it.  And that's not --

      5    why is that a content based restriction as opposed to speaker

      6    identity based restriction?

      7        MR. MANLEY:  Right.  Well, I don't think Mr. Porter can make

      8    both of those arguments at the same time, because inherently he's

      9    saying that what the corporations would say would be more

     10    problematic than what a union would say.

     11        THE COURT:  No, I think all he needs to say -- and I think

     12    maybe I'll hear from him.  But maybe all he is saying is, the

     13    legislature can reasonably -- can decide without violating

     14    anyone's rights, that it's more dangerous for the contribution to

     15    come from a corporation, given history, a hundred year history,

     16    and the recent history in Massachusetts, of corporate -- of

     17    individual contributions that led to corporate gain, corporate

     18    illegal gains, and that therefore -- and that doesn't -- it

     19    doesn't matter what the corporation wants to say versus what

     20    anyone else wants to say.  It's strictly aimed at stopping a

     21    speaker identified in a certain class, a corporation, from making

     22    the contributions.

     23        MR. MANLEY:  Well, and I think inherent in that argument

     24    though is the idea that the corporation is going to be asking for

     25    something; that the content of the corporation's speech is
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      1    inherently different because the corporation is seeking a favor.

      2        THE COURT:  So you're saying the content distinction is

      3    between things a corporation would want versus things that someone

      4    else who's not restricted from making these contributions would

      5    want?

      6        MR. MANLEY:  Right.

      7        THE COURT:  And because they're different statuses, they, by

      8    definition, have different content of their speech.

      9        MR. MANLEY:  Correct.  Yeah.  And I'm not suggesting that

     10    corporations are more dangerous than unions.  I think unions have

     11    certain political proposals they'd like to see enacted.

     12        THE COURT:  No.  I gather you don't think corporations are

     13    more dangerous, but --

     14        MR. MANLEY:  Well, I think maybe they're equally dangerous.

     15        THE COURT:  Okay.

     16        MR. MANLEY:  So that's why, you know, -- that's why there's an

     17    equal protection problem here.

     18        THE COURT:  Uh-huh.

     19        MR. MANLEY:  But I think it's hard to avoid the implication

     20    that speaker identity isn't the proxy for content here.

     21        THE COURT:  Uh-huh.

     22        MR. MANLEY:  As our discussion, I think has --

     23        THE COURT:  Well, Clerk Buckley told me that Judge Lauriat at

     24    some point had said, "You can have a half hour apiece."  You're

     25    approaching that half hour.
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      1        MR. MANLEY:  Okay.

      2        THE COURT:  So I just wanted you to know that.

      3        MR. MANLEY:  All right.  Well, I'll reserve --

      4        THE COURT:  Certainly at this hour of the day, I'm going to

      5    enforce Judge Lauriat's earlier order.

      6        MR. MANLEY:  I didn't know about that.  I would have been much

      7    more brief, if I'd known.  But I don't have anything else to add

      8    right now.  But I'm happy to answer any questions that come up.

      9        THE COURT:  Okay.  Thank you.

     10        MR. MANLEY:  Thank you.

     11        THE COURT:  So Mr. Porter, why is Mr. Manley wrong?

     12        MR. PORTER:  Well, all kinds of reasons.  I'll try to be as

     13    helpful as I can, because the law is quite sprawling, as Your

     14    Honor has already referred to.

     15        THE COURT:  It is.  I've already sprawled through an hour's

     16    worth of it, just getting ready for this.

     17        MR. PORTER:  I think it can be simplified.

     18        THE COURT:  Uh-huh.

     19        MR. PORTER:  And maybe it's easiest to start with Buckley v.

     20    Valeo.

     21        THE COURT:  Okay.

     22        MR. PORTER:  Which is where the supreme court made a very

     23    fundamental distinction between contributions and independent

     24    expenditures.  And even in that case, the court identified that

     25    direct contributions implicate a much lesser interest under the
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      1    First Amendment.  It's not the contributor's own speech; it's not

      2    the contributor conveying its own message; it's the contributor

      3    supporting someone else, --

      4        THE COURT:  Uh-huh.

      5        MR. PORTER:  -- possibly to say things the contributor agrees

      6    with.

      7        THE COURT:  Presumably.  Or the contributor's not very wise in

      8    his contribution scheme.

      9        MR. PORTER:  Exactly.

     10        THE COURT:  Okay.

     11        MR. PORTER:  So in Buckley, the court created this divide.

     12        THE COURT:  Uh-huh.

     13        MR. PORTER:  Contributions have a much lower protection on the

     14    scheme -- in the scheme of the First Amendment.

     15        THE COURT:  Because they're more on the fringe.  Right.

     16        MR. PORTER:  And that proceeded through.  And I think we can

     17    fast-forward all the way up to Beaumont, which is the case that we

     18    say controls.  And it really does.  In Beaumont --

     19        THE COURT:  No empty shell?

     20        MR. PORTER:  No, it's Austin that the plaintiffs say is an

     21    empty shell.

     22        THE COURT:  And I thought Mr. Manley just said both of them

     23    were.  But okay.

     24        MR. PORTER:  Beaumont is an overflowing cup.

     25        THE COURT:  Cornucopia of --
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      1        MR. PORTER:  Exactly.

      2        THE COURT:  -- good reasoning, --

      3        MR. PORTER:  Exactly.

      4        THE COURT:  -- I'm sure you think.  All right.  So tell me

      5    about Beaumont and how it -- and this distinction between

      6    contribution and expenditure.

      7        MR. PORTER:  We usually don't have a case as good as Beaumont

      8    when we're in here on a Constitutional challenge to a statute.  In

      9    Beaumont, the supreme court considered whether a ban on corporate

     10    contributions in North Carolina survived the First Amendment.  And

     11    in particular, the challenge there was a nonprofit group that said

     12    North Carolina shouldn't be extending its ban on corporate

     13    contributions to nonprofit corporations.  But the court engaged in

     14    a more general consideration of banning corporate contributions.

     15    The court referred to the standard articulated in Buckley, the

     16    lesser standard of scrutiny for contributions, as opposed to

     17    independent expenditures.  And the court referred, and discussed

     18    at length, the long history and tradition in the United States of

     19    banning corporate contributions and why we do that.

     20        And as we pointed out in our brief, both congress and many

     21    states, including Massachusetts, in about 1907, 1908, banned

     22    corporate contributions.  And the rationale was, and still is,

     23    that it's a legally created entity that has certain advantages

     24    under law to generate wealth.

     25        THE COURT:  This is the first time anyone has ever cited a
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      1    brief in my judicial experience, Teddy Roosevelt and what he had

      2    said about any topic.

      3        MR. PORTER:  We thought about taking that out, but --

      4        THE COURT:  And I liked it.  I liked it.

      5        MR. PORTER:  -- we couldn't resist.  But that's --

      6        THE COURT:  So you're saying that the point --

      7        MR. PORTER:  So the concern --

      8        THE COURT:  That the history of statutes like this one,

      9    including this very statute, is based in part on the legislature's

     10    or congress' -- but here, the state legislature's decision that

     11    because corporations get these -- are chartered by the state and

     12    permitted to accumulate wealth, it's easier to justify regulating

     13    that wealth in a way that is different from a labor union or a

     14    nonprofit?

     15        MR. PORTER:  Well, it's not really -- it's not per se

     16    regulating their wealth.  But the concern arises that if it's an

     17    entity that has certain built-in advantages to generate capital,

     18    that -- in Beaumont, the way the court put it was that the capital

     19    generated by a corporation shouldn't become a war chest for

     20    corporate contributions to political candidates.  In other words,

     21    we're not going to create corporations for the purpose of this

     22    additional form of potential pressure on political candidates.

     23        THE COURT:  Two questions about that.  First of all, why is it

     24    different for a labor union which has the ability to amass wealth?

     25    And secondly, and maybe more fundamentally, given what Mr. Manley
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      1    said, he says we're past the era in which you can -- a legislature

      2    is entitled to use wealth, amassing of wealth, as a reason for

      3    banning corporate contributions, or --

      4        MR. PORTER:  We're not doing that here.  The justification for

      5    Section 8 is exactly the justification from Beaumont and Buckley,

      6    which is to prevent corruption, or the appearance of corruption,

      7    and specifically quid pro quo corruption.  And that is the

      8    interest that the supreme court in recent years has reduced the

      9    analysis to, by and large.  But it's the interest that our law,

     10    Section 8, has always been premised upon, and still is.

     11        THE COURT:  But doesn't that make your detour past Teddy

     12    Roosevelt and through Buckley and Beaumont into something that no

     13    longer matters, legally speaking?

     14        MR. PORTER:  Well, no.  It matters especially, because it's --

     15    the fact that these laws were originally enacted to address the

     16    prospect of corruption --

     17        THE COURT:  Uh-huh.

     18        MR. PORTER:  -- by means of corporate contributions, if that

     19    was there originally and continues to be there.

     20        THE COURT:  Oh, I see.

     21        MR. PORTER:  That's especially important.  So in a sense the

     22    basis for Section 8, the law challenged here, has survived,

     23    quote/unquote, any narrowing that the supreme court may have

     24    undertaken in recent years.

     25        THE COURT:  Because even back in 1908, or whenever Section 8
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      1    was enacted, there was this -- the legislature's intent was

      2    exactly to do what Citizens United and McCutcheon still say can be

      3    done --

      4        MR. PORTER:  Exactly.

      5        THE COURT:  -- to prevent corporat -- the danger to

      6    corporations will engage in quid pro quo bribery.

      7        MR. PORTER:  That's exactly right.  And --

      8        THE COURT:  Or the appearance thereof.

      9        MR. PORTER:  Exactly.

     10        THE COURT:  Yeah.

     11        MR. PORTER:  And there's a couple of significant things.  We

     12    don't have to guess, fortunately.  Both Citizens United and

     13    McCutcheon specifically talk about the different analysis that

     14    pertains to contributions.

     15        THE COURT:  Uh-huh.

     16        MR. PORTER:  So the rationale for Citizens United in striking

     17    down statutes that banned independent expenditures, just simply

     18    doesn't extend here.  And the court itself explained why.  And

     19    that discussion is generally around pages 345.  And then it

     20    appears later in pages 358 and 359 of the Citizens United

     21    decision, which is at 558 U.S. at 345.

     22        THE COURT:  Yep.

     23        MR. PORTER:  And so the court's very careful to say that what

     24    we're not doing in Citizens United is interfering with the

     25    analysis that allowed for the earlier courts to uphold limitations



                                                             I-32

      1    or restrictions on contributions.  We're only talking about

      2    independent expenditures.

      3        And McCutcheon, rather than being a case that is difficult to

      4    contend with for the Commonwealth, actually we see it as a very

      5    positive case.

      6        THE COURT:  It is about contributions.

      7        MR. PORTER:  It's about contributions.  And the court there

      8    struck down a law that placed a cap on the total contributions

      9    that an individual could make in any particular political cycle.

     10    And so the court held that that law was invalid because it did not

     11    advance the anti-corruption rationale.  Basically, the court said

     12    that the anti-corruption -- that prevented corruption is dealt

     13    with by individual contribution limits.  So you avoid corruption

     14    by saying that this individual can only contribute a certain

     15    amount of money to this candidate.

     16        THE COURT:  I see.  So it serves no purpose, no

     17    anti-corruption purpose to say, "John Smith can only give $100,000

     18    to the entire world this cycle --"

     19        MR. PORTER:  Exactly.

     20        THE COURT:  -- "because it would --" but you're saying it

     21    would serve that function to say, "John Smith can't give $50,000,

     22    more than $50,000 to the guy running for governor, and another

     23    $50,000 to --"

     24        MR. PORTER:  Exactly.

     25        THE COURT:  "-- the guy running for the U.S. Senate."
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      1        MR. PORTER:  Exactly.

      2        THE COURT:  I see.  Okay.

      3        MR. PORTER:  So the analysis in McCutcheon really, again,

      4    buttresses, and affirms the analysis that has long supported

      5    individual restrictions on contributions, whether they be

      6    limitations on the individual contributions, or the ban on

      7    corporate contributions.  And that discussion is -- well, it's

      8    throughout McCutcheon.  I hate to say it, but the case is worth --

      9        THE COURT:  It is a long and winding case, I'm told.  And I

     10    will certainly read it.

     11        MR. PORTER:  It's worth a full read.  But at bottom, it's a

     12    case that, even though it strikes down aggregate contribution

     13    limits, it very much affirms the notion that preventing corruption

     14    comes from restricting individual contributions.  And that, of

     15    course, is what --

     16        THE COURT:  Uh-huh.

     17        MR. PORTER:  -- Section 8 does.

     18        THE COURT:  But Section 8, Mr. Manley says, needs -- there

     19    needs to be some evidence on which the legislature -- I don't

     20    know, maybe in 1908 or maybe today -- bases the notion that, in

     21    fact, that statute does get at quid pro quo corruption or the

     22    appearance therefore.

     23        MR. PORTER:  There's a discussion that we, in retrospect,

     24    should have included in our brief.  And if I could just commend

     25    Your Honor to it, I think it'll help that.
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      1        THE COURT:  Uh-huh.

      2        MR. PORTER:  And there's a case we did cite.  It's called

      3    Nixon v. Shrink Missouri Government.  And it's 528 U.S. 377.  And

      4    that case I think does the best job of explaining how courts are

      5    supposed to wrestle with these questions about whether campaign

      6    finance restrictions are justified.  And there, at pages 390 to

      7    395, the court discusses how to go about doing that, the supreme

      8    court.  And the bottom line from that section is that empirical

      9    evidence is not required, that the state should provide evidence

     10    that shows that there is a substantiation of the legislative

     11    judgment.  But the court goes on to say that can come from

     12    newspaper accounts, reports, affidavits, and all kinds of sources.

     13    And there are other cases that we've cited in addition to the

     14    Nixon case, that talk about, in somewhat different context, but

     15    when the state is justifying a speech restriction, --

     16        THE COURT:  Uh-huh.

     17        MR. PORTER:  -- for example in the commercial speech area, it

     18    can draw from this variety of sources.  And so these are, of

     19    course, what we call legislative facts.

     20        THE COURT:  Right.

     21        MR. PORTER:  They're not adjudicated facts.

     22        THE COURT:  Yep.

     23        MR. PORTER:  And they're what we've made our papers so fat

     24    with.

     25        THE COURT:  And I appreciate that.
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      1        MR. PORTER:  Showing that -- it's basically showing that if

      2    the legislature were considering this law today, this is what it

      3    could be looking to.

      4        THE COURT:  Uh-huh.

      5        MR. PORTER:  Now, of course, -- and that's part of the reason

      6    we went through the legislative history, to show what the

      7    legislature considered in 1907.

      8        THE COURT:  Right.

      9        MR. PORTER:  So we get, I think, more than enough support from

     10    that.  But what we also have --

     11        THE COURT:  But Mr. Manley says that some of those legislative

     12    facts which you're referring, are social science studies that

     13    either you misreport, or the courts have misunderstood, and even

     14    to the extent that the authors are writing amicus briefs to say,

     15    "That's not what we meant."  So aren't you inviting me, or maybe

     16    the two of you, aren't you inviting me to try to figure out the

     17    social science here?

     18        MR. PORTER:  Not at all, Your Honor.  In fact, I may have

     19    jumped ahead.  The easiest thing that Your Honor can do is read

     20    the Beaumont case, and cases that have drawn on Beaumont, which

     21    essentially say that it has been accepted for, at that time almost

     22    a hundred years; that it's a legitimate interest to recognize that

     23    corporate contributions can present the risk of corruption or the

     24    appearance of corruption.

     25        At this point, I think it is safe to say, and would be safe to
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      1    conclude that it's simply established that it's been a legitimate

      2    interest; it's been, as Mr. Manley pointed out, federal law, and

      3    many state's laws have banned corporate contributions for many,

      4    many, many years.  And it is so established that we would submit

      5    you don't need to reprove it every time.

      6        THE COURT:  Uh-huh.

      7        MR. PORTER:  And it's especially hard to prove, given how long

      8    our law's been in place.

      9        THE COURT:  Yeah.

     10        MR. PORTER:  I would mention on the bribery cases, those cases

     11    that Your Honor mentioned and Mr. Manley mentioned, I think we

     12    submit that information basically to show that there is still a

     13    keen instinct for corporate corruption.  And even if those weren't

     14    campaign contribution cases, they prove that corporations in this

     15    day and age, not surprisingly, at least some -- we hope a very

     16    small fringe number -- are interested in corrupting politicians to

     17    get their way.

     18        THE COURT:  Although if it needs to be a narrowly tailored

     19    response to that situation, Mr. Manley says that those weren't

     20    corporate contributions, those were some individuals who may have

     21    been the -- the Macy case, wasn't it a consultant for a computer

     22    company --

     23        MR. PORTER:  Yes.

     24        THE COURT:  -- that said, "If I, the individual, give you this

     25    money, you'll give me the state -- you'll give the corporation,
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      1    not me, the state contract"?

      2        MR. PORTER:  Right.

      3        THE COURT:  And he says therefore all that proves is that it

      4    would be okay to prevent campaign contributions or any kind of

      5    contributions, whatever it was, from a consultant to a company,

      6    but not from a company itself.

      7        MR. PORTER:  You can almost always find a more specific way in

      8    hindsight to say that we could have addressed a certain situation.

      9        THE COURT:  Yep.

     10        MR. PORTER:  I think when you look at the cases, you'll see

     11    that that kind of surgical approach, which he recommends with the

     12    benefit of hindsight, a consultant ban isn't what the legislature

     13    has to do.  The cases say that the legislature gets some deference

     14    in trying to identify the area that it needs to regulate, and the

     15    reasons that it needs to regulate for.

     16        I also should mention that on the question of proof, even

     17    Citizens United itself, quoting Buckley -- this is on pages 356

     18    and 357 -- talks about basically how difficult it is to prove quid

     19    pro quo corruption.

     20        THE COURT:  Uh-huh.

     21        MR. PORTER:  Saying the scope of such pernicious practices can

     22    never be reliably ascertained.  Nonetheless, the court in that

     23    passage is still saying that that's a legitimate basis for

     24    contribution restrictions.  And that's why the court emphasizes

     25    both there and in Beaumont, that these are really prophylactic
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      1    rules.  These are rules that are based upon the general

      2    recognition that there's a risk, so we're trying to regulate going

      3    forward.  And to the extent we've been successful at that, that

      4    might explain why there aren't as many enforcement actions as the

      5    plaintiffs would suggest there should be.

      6        THE COURT:  Right.

      7        MR. PORTER:  So main points there on the First Amendment claim

      8    are that Buckley and Beaumont especially make it clear that the

      9    level of judicial scrutiny is a relatively flexible form of

     10    intermediate judicial scrutiny.  And we've quoted the exact phrase

     11    in our brief.  And that is easily met in this case.

     12        To the extent the plaintiffs have tried to draw from Citizens

     13    United and other cases that concern independent expenditures, we

     14    would urge Your Honor to simply ignore that discussion, because

     15    those cases do merit under Citizens United a higher and more

     16    searching level of judicial scrutiny, because they involve

     17    directly expressive activity.  That's the whole reason we went in

     18    that direction in Citizens United.  Those cases are about an

     19    individual's ability to express their own message.  They're not

     20    about contributing to someone else.

     21        THE COURT:  Right.

     22        MR. PORTER:  So they get more searching First Amendment

     23    review.  The standards that apply there, either under the First

     24    Amendment, or the Equal Protection Clause, are much higher than

     25    should be applied in this contribution case.  And that is why the
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      1    Kentucky case that the plaintiffs cite really is of no value here.

      2    It's of no value for a number of reasons.  For reasons that are

      3    not clear to me, the attorney representing the State in that case,

      4    conceded that their law was subject to strict scrutiny, and

      5    violated -- and could not be upheld on that basis.

      6        The attorney did that, even though it's a contribution

      7    restriction, and so is not a strict scrutiny analysis.

      8        THE COURT:  And you're making no such concession here, it

      9    appears.

     10        MR. PORTER:  We are not.

     11        THE COURT:  Okay.

     12        MR. PORTER:  And so we would submit that that case, "A" isn't

     13    of much value because the State conceded a lot of the issues.

     14        THE COURT:  Uh-huh.

     15        MR. PORTER:  The limited discussion that the judge engaged in,

     16    we think you can safely and respectfully ignore, because it's

     17    simply incorrect.  It applies a strict scrutiny standard where

     18    it's not merited.

     19        THE COURT:  Okay.

     20        MR. PORTER:  And we are fighting a bit here about the level of

     21    judicial review.  We would urge Your Honor to look at the Wagner

     22    case.  It's a case from the D.C. Circuit, 2015.  And I think it

     23    does the best job of explaining that where we get the standard of

     24    judicial review is by looking at the activity that's restricted,

     25    so that if it's contributions, it's intermediate scrutiny.  And
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      1    that's under either the First Amendment or the Equal Protection

      2    Clause, 'cause that court says it wouldn't make any sense --

      3        THE COURT:  All right.

      4        MR. PORTER:  -- to apply different standards.  And they're

      5    drawing heavily on Boman there -- Beaumont there.  And that's

      6    actually what the judge in Kentucky did.  He said that the

      7    plaintiffs had a likelihood of succeeding on their First Amendment

      8    claim, but not their Equal Protection claim.  And that, we would

      9    submit doesn't make sense.

     10        THE COURT:  Well, they are different rights, which implicate

     11    -- which require a judge to answer different questions.  Right?

     12        MR. PORTER:  Well, that's true.  And they do, although there

     13    is a fair bit of overlap.

     14        THE COURT:  Yeah.

     15        MR. PORTER:  But, no, they are different rights and implicate

     16    different values.

     17        THE COURT:  So it's not clear to me why therefore I should

     18    automatically assume that it's the same standard of review on both

     19    sides of that.

     20        MR. PORTER:  All I can say is, it seems like the D.C. Circuit,

     21    in a very well-reasoned discussion wants there to be as much

     22    consistency in the protection of these rights --

     23        THE COURT:  Yeah.

     24        MR. PORTER:  -- as possible.

     25        THE COURT:  Right.  Well, I'm going to read Wagner, obviously.
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      1        MR. PORTER:  And one thing I'll comment on, and then, if I

      2    could, I'll spend a little bit of time on the Equal Protection

      3    claims.

      4        THE COURT:  Yeah.

      5        MR. PORTER:  Section 8 is not defective even though in

      6    Massachusetts we don't permit corporations --

      7        THE COURT:  Oh, yes, the PAC.  Right.

      8        MR. PORTER:  -- to pay the administrative costs --

      9        THE COURT:  Uh-huh.

     10        MR. PORTER:  -- of a political action committee.  As Your

     11    Honor pointed out, there are other ways that corporations can get

     12    their message out, through independent expenditures.  Corporate

     13    employees can form a PAC, and the PAC can have the corporation's

     14    name.  And corporate officials can participate in the management

     15    and running of the PAC.  And they just can't pay from the

     16    treasury, funds to support the PAC.

     17        THE COURT:  When I asked Mr. Manley the question, let me ask

     18    you the same question:  are there cases out there in which courts

     19    have held that it's constitutional to ban corporate contributions,

     20    even though there was no corporate money PAC option?

     21        MR. PORTER:  We disagree about the case from Minnesota.

     22        THE COURT:  Right.  He seemed to be saying that Minnesota

     23    could be in one light seen that way, but he doesn't think it is.

     24    You think it is such a case.

     25        MR. PORTER:  Yes.  And so we would urge Your Honor to our
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      1    view, of course.  But in that case, Minnesota did reject a

      2    challenge not that different from the one before you today, to the

      3    Minnesota statute that banned corporate contributions and that did

      4    not provide any vehicle for corporate, treasury-based funding of a

      5    PAC.

      6        THE COURT:  Uh-huh.

      7        MR. PORTER:  We explain exactly what kind of PAC is available

      8    in Minnesota, and how if anything it provides -- the Minnesota

      9    statute provides fewer options than Massachusetts.  And so when

     10    the Eighth Circuit held that that did not violate the First

     11    Amendment, we think that that is very good authority for Your

     12    Honor here, that it's not essential that a state offer the

     13    so-called PAC option.

     14        Beaumont definitely did not require that.  There is a

     15    discussion in Beaumont about how the federal law does permit some

     16    degree of funding of a corporate political action committee.  But

     17    the discussion, as Your Honor will see, is basically to correct

     18    what the plaintiffs in Beaumont were saying, which is that the

     19    statute is a complete ban of any corporate participation in

     20    campaign finance.

     21        THE COURT:  Okay.

     22        MR. PORTER:  The court took pains to say, "No, that's not

     23    right, you can do this PAC thing."  I don't read the case as

     24    holding that the PAC option was essential to where the court came

     25    out.  I really don't think that's what the court was doing.
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      1        THE COURT:  Okay.  But if the danger we're addressing here is

      2    a quid pro quo corruption, and there is -- how is that addressed

      3    by saying that a corporation can't even administer a PAC, that is,

      4    gather together money that's not its own money, that is the money

      5    of people who admittedly could -- concededly -- I think you will

      6    concede this -- could on their own give the money, or could even

      7    band together and form a PAC with no affiliation with the

      8    corporation, and form the money?  So if they come together as

      9    employees of a corporation, for instance, and give their money,

     10    and all the corporation pays is the administrative expenses of the

     11    PAC, how does that address the quid pro quo problem?

     12        MR. PORTER:  I think I -- it is definitely farther out from

     13    the core interest protected.  But I still think that it's

     14    consistent with the fundamental rule, which is going way back to

     15    the origin of these laws.  The concern was that we had created

     16    legal entities with many advantages to wealth and capital creation

     17    for business purposes.  And we think it presents dangers to have

     18    them pay from their treasuries into the political contributions.

     19        THE COURT:  And even if their only payment is to administer

     20    the funds of someone other than the treasury in the corporation

     21    itself?

     22        MR. PORTER:  Well, I think even Mr. Manley's discussion

     23    demonstrates how significant that could be if you're paying for

     24    lawyers, accountants, and all kinds of superstructure for

     25    corporate PACs.
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      1        THE COURT:  He's right that the lawyers are expensive

      2    generally speaking in this area because -- and these aren't even

      3    the cases you all want me to read.  There's been a lot of

      4    lawyering in this area in the last few years, expensive lawyering,

      5    I'm sure.  All right.  Well, I --

      6        MR. PORTER:  I understand.  We may both have missed the boat.

      7        THE COURT:  Right.  I don't want to prevent you from getting

      8    in your remaining time to the Equal Protection points you wanted

      9    to make.

     10        MR. PORTER:  Yes.

     11        THE COURT:  So why don't I let you do that.

     12        MR. PORTER:  I think the simplest response to the Equal

     13    Protection claim is the one in our memo, which is the government

     14    is entitled to regulate different entities differently.  The Equal

     15    Protection Clause only protects similarly situated entities from

     16    disparate treatment.  And here, again going back to the

     17    fundamental reasons that these bans were enacted 108 years ago,

     18    they're addressed to corporations because of their built-in legal

     19    advantages to creation of capital for business purposes.  That's

     20    not what a union is.  A union is something else.  It's a different

     21    kind of group, a different kind of association.  It has different

     22    purposes.  It can generate income in different ways from its

     23    members.  But they're different things.

     24        And so by plaintiffs' suggestion, I think plaintiffs are

     25    looking at it from the recipient side.  They're saying, well, both
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      1    corporations and unions make or want to make political

      2    contributions, or would like to make them.  Well, so do

      3    individuals.  But we regulate them differently, because they have

      4    different characteristics.

      5        THE COURT:  But aren't you now retreating to the amassing of

      6    corporate wealth justification, which I think you've agreed

      7    doesn't work anymore on the freedom of expression arguments?

      8        MR. PORTER:  Right.

      9        THE COURT:  You're saying it does work on the Equal Protection

     10    arguments?

     11        MR. PORTER:  I think this is where it gets tricky.

     12        THE COURT:  Ah.

     13        MR. PORTER:  But to try to simplify it, what the court did in

     14    Citizens United was say that when the Austin case was decided back

     15    in 1990, it said we can -- "we" congress, congress can limit

     16    independent expenditures, because we don't -- from corporations,

     17    because we don't want corporations who can amass wealth, to kind

     18    of dominate the conversation.

     19        THE COURT:  Uh-huh.

     20        MR. PORTER:  And that that's not a good enough reason.  And

     21    they call it the anti-distortion rationale; that being that if

     22    corporations participate, they'll distort the political

     23    discussion.  So we're not relying on that.  We're relying on

     24    something that admittedly can sound similar, but it's been treated

     25    differently in Beaumont, Citizens United, and McCutcheon.  And
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      1    that is the fact that corporations are capital generating entities

      2    because of statutory advantages.  And historically they've been

      3    seen, and still are, as presenting a risk of corruption if they

      4    can use their treasuries for direct contributions.

      5        THE COURT:  So you're saying that -- you're starting from the

      6    same principle of amassing wealth is something a corporation can

      7    do under state charter for certain purposes, business purposes,

      8    but you're taking it in a different direction than Austin did.

      9    Austin said that it's just a bad enough thing that the

     10    corporations, 'cause they have the wealth, would distort the

     11    process.

     12        MR. PORTER:  Yeah.

     13        THE COURT:  You're saying that's not your argument; your

     14    argument is because they had that great wealth, they can more

     15    easily bribe people.

     16        MR. PORTER:  Right.  Or be more of a force for a potential

     17    corruption.

     18        THE COURT:  Right.

     19        MR. PORTER:  Or the appearance of corruption.  As Your Honor

     20    knows, Austin and Citizens United were independent expenditures

     21    cases.

     22        THE COURT:  Right.

     23        MR. PORTER:  So the rationale that the Court discussed and

     24    used and then later rejected in Citizens United is a kind of

     25    contextual interest.  But it's not really anything that bears on
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      1    our case.

      2        THE COURT:  Yeah.

      3        MR. PORTER:  Despite the massive case law on papers, we would

      4    submit that the case can be seen very simply, because Beaumont

      5    provides very direct guidance.  There are some later court of

      6    appeals decisions we've cited that have synthesized the recent

      7    law.  And McCutcheon, as recently as 2014 affirms that

      8    contribution limits are there to prevent corruption by an

      9    individual donation from an identified contributor to a particular

     10    candidate.  So we think that there is a lot of interest around the

     11    edges.  But that's really the path to the easiest decision.

     12        THE COURT:  So you don't mind that Mr. Manley calls Austin an

     13    empty shell of a case, because you -- well, you start from a

     14    premise that's not only in Austin, but elsewhere, about how

     15    corporations are permitted by their charters to amass this wealth.

     16    That's all you use Austin for.

     17        MR. PORTER:  No.  It is more than that.  And we definitely

     18    don't use Austin for any purpose related to its ultimate holding,

     19    which was to uphold limitations on corporate independent

     20    expenditures.  But we do look to, borrow from, quote from,

     21    promote, a discussion within Austin where the court rejected a

     22    claim that the government could not treat unions and corporations

     23    differently.  It's just a very helpful discussion --

     24        THE COURT:  Yeah.

     25        MR. PORTER:  -- where the court explains why and how they're
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      1    different.

      2        THE COURT:  Okay.

      3        MR. PORTER:  And why and how they can be treated differently.

      4    We would submit that that part of the Austin discussion is still

      5    -- whether you call it good law or just a persuasive analysis, is

      6    still something Your Honor should read through and follow.  And if

      7    there's any concern there, we did continue the discussion in our

      8    memorandum and cited to other cases that stand for the same

      9    principle, that under the Equal Protection Clause, different

     10    entities can be regulated differently.  And that's all that's

     11    going on here; unions are different from corporations.

     12        THE COURT:  Okay.  Great.  Thank you.  Mr. Manley, would you

     13    like a couple of minutes to respond?

     14        MR. MANLEY:  Yes, please.  Let's start at the end, since it's

     15    fresh in our minds.  But so the discussion in Austin about why

     16    corporations and unions are different is irrelevant because it

     17    focuses on all of those factors that no longer matter.  And this

     18    new idea, which maybe I'm just understanding for the first time,

     19    that wealth equals corruption, or at least the potential for

     20    corruption, is explicitly rejected in McCutcheon.  That was the

     21    question in McCutcheon, if one wealth individual can have a broad

     22    impact on elections.

     23        THE COURT:  Right.

     24        MR. MANLEY:  And the court said yes, the First Amendment

     25    allows it.
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      1        THE COURT:  Uh-huh.

      2        MR. MANLEY:  So I don't think that that attempt to sort of

      3    revive Austin is persuasive in light of McCutcheon, nor is

      4    Austin's Equal Protection discussion persuasive because it

      5    involves all of these other considerations about wealth

      6    aggregation and equal protection and all these things that no

      7    longer matter.

      8        I do want to correct Mr. Porter on Kentucky.  He got it

      9    backwards.  The court determined that we were likely to succeed on

     10    our Equal Protection claim, but not our First Amendment claim.

     11        THE COURT:  Okay.

     12        MR. MANLEY:  And I say, "We," because I argued the case.

     13        THE COURT:  You know the judge?  You're calling the judge by

     14    his name.  I thought maybe you'd met him.

     15        MR. MANLEY:  I did.  I heard him say that.  And I have my copy

     16    of the decision, if you need it.

     17        THE COURT:  Oh, I --

     18        MR. MANLEY:  It is 30 pages.  I'm not sure how that qualifies

     19    as a brief discussion.

     20        THE COURT:  Right.

     21        MR. MANLEY:  You've seen the briefs in this case.

     22        THE COURT:  Uh-huh.

     23        MR. MANLEY:  So I guess.

     24        THE COURT:  Yeah.

     25        MR. MANLEY:  Mr. Porter suggested that we ignore Citizens
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      1    United because it's an independent expenditure case.  So is

      2    Austin.  I don't think those cases are useful as far as they go.

      3    And we've discussed why Austin isn't useful.  And that's largely

      4    because of Citizens United, and more so because of McCutcheon.

      5    But I don't think we can reject Citizens United out of hand.

      6        THE COURT:  Yeah.  And I'm not sure Mr. Porter was expecting

      7    that I would just not even read it, or not even rely on it in any

      8    fashion.  Nor are you -- well, I think --

      9        MR. MANLEY:  Nor am I saying that you don't -- that you can't

     10    -- I jokingly said, "Don't read Austin and Beaumont."  But

     11    obviously, --

     12        THE COURT:  Right.  Right.

     13        MR. MANLEY:  -- yes, I -- they are empty shells, but they're

     14    still shells.  So one point of clarification that I really feel

     15    bad about is that -- and I thought we made this clear in our

     16    briefs, but under the First Amendment claims we argue that the

     17    standard is, as the court had said in McCutcheon, that the law be

     18    tailored and that it avoid unnecessary abridgement of First

     19    Amendment rights.

     20        THE COURT:  Which is less, you say, than strict scrutiny.

     21        MR. MANLEY:  It's intermediate scrutiny.

     22        THE COURT:  Yeah, okay.  I thought, in fact, I'd seen

     23    agreement from both parties in the briefs.

     24        MR. MANLEY:  Yes.

     25        THE COURT:  Okay.  So you do agree -- both of you agree that
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      1    it's intermediate scrutiny, except using different words than

      2    "narrowly tailored, closely whatever it was."

      3        MR. MANLEY:  Right.  I mean, what the court says in --

      4        THE COURT:  Closely drawn.

      5        MR. MANLEY:  -- McCutcheon at 1445 to 1446.

      6        THE COURT:  Okay.

      7        MR. MANLEY:  And it's quoting Buckley.  So it's not an

      8    innovation.

      9        THE COURT:  Yeah.

     10        MR. MANLEY:  The chief justice does discuss how that standard

     11    is somewhat questionable these days.  But we can leave that aside.

     12        THE COURT:  Okay.

     13        MR. MANLEY:  Under the Equal Protection Clause, we do think

     14    that that strict scrutiny applies for the reasons that we

     15    discussed, because there's something else going on when you

     16    discriminate against speakers.

     17        THE COURT:  Right.

     18        MR. MANLEY:  In terms of the evidence that the defendants have

     19    put forward, we never suggested that they need a statistical

     20    analysis or a -- the court in the D.C. Circuit in Wagner did rely

     21    on a long list of examples.  But we have 30 states where this is

     22    legal.  And they haven't pointed to one example.  And so I think

     23    that is far below the standard of avoiding unnecessary

     24    infringement.

     25        And Mr. Porter used the word "limit" many times during his
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      1    presentation.  And I think that's exactly right.  We can apply

      2    limits, but we don't have a limit here.  We have a ban.

      3        THE COURT:  A limit?  The limit's zero dollars.

      4        MR. MANLEY:  Yes, a limit above zero --

      5        THE COURT:  Okay.

      6        MR. MANLEY:  -- is what the First Amendment allows.

      7        THE COURT:  Uh-huh.

      8        MR. MANLEY:  And there's no dispute on that.  Whatever

      9    legitimate campaign planning restrictions apply should apply

     10    across the board.  That is our touchstone in this.

     11        And I hate to bring up another case, but I think the case that

     12    really captures the PAC option, and the importance of the PAC

     13    option best is McConnell.  And the court said the ability to form

     14    and administer a PAC has provided corporations and unions with a

     15    Constitutionally sufficient opportunity to engage in express

     16    advocacy.  Now, Citizens United rolls that back in terms of

     17    express advocacy and independent expenditures.  But in Beaumont

     18    and in Austin and Buckley, the court has said repeatedly that the

     19    PAC is that outlet.

     20        THE COURT:  Uh-huh.

     21        MR. MANLEY:  And if we read what the Eighth Circuit said in

     22    Minnesota, the Eighth Circuit might have made a mistake in the

     23    Minnesota Citizens case.  But if we read what the court said and

     24    then what it again said in Iowa, there's no retreat from that

     25    position.  The PAC option is the essential Constitutional minimum.
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      1        THE COURT:  Right.

      2        MR. MANLEY:  I think that's all I need to discuss, unless --

      3        THE COURT:  Okay.  Well, thank you very much.

      4        MR. MANLEY: -- there are other questions.

      5        THE COURT:  I appreciate it.  This has been a well-presented

      6    case.  It's an interesting case.  I wish I had known more about it

      7    before this afternoon.  But the vagaries of family illness do

      8    sometimes require us to ad lib.  I'm going to now get to know it a

      9    lot better.  I'll take it under advisement and decide it as

     10    quickly as I can.  Thank you, both.

     11                     [Whereupon the Matter Concluded.]
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A D V A N T A G E S  [ 5 ]   

2 8 : 2 3 ;   2 9 : 1 7 ;   

4 3 : 1 6 ;   4 4 : 1 9 ;   

4 6 : 2



A D V I S E M E N T  [ 1 ]   

5 3 : 9

A D V O C A C Y  [ 2 ]   

5 2 : 1 6 ,  1 7

A F A R  [ 1 ]   3 : 2 0
A F F I D A V I T S  [ 1 ]   

3 4 : 1 2

A F F I L I A T E D  [ 1 ]   

1 0 : 9

A F F I L I A T I O N  [ 1 ]   

4 3 : 7

A F F I R M S  [ 3 ]   

3 3 : 4 ,  1 3 ;   4 7 : 7

A F O O T  [ 1 ]   2 3 : 1 6
A F T E R  [ 1 ]   1 2 : 1 0
A F T E R N O O N  [ 3 ]   

3 : 1 2 ,  1 4 ;   5 3 : 7

A G A I N  [ 5 ]   4 : 2 ;   

1 5 : 1 4 ;   3 3 : 3 ;   

4 4 : 1 6 ;   5 2 : 2 4

A G A I N S T  [ 2 ]   

2 3 : 1 4 ;   5 1 : 1 6

A G E  [ 1 ]   3 6 : 1 5
A G G R E G A T E  [ 2 ]   

1 1 : 1 7 ;   3 3 : 1 2

A G G R E G A T I O N  

[ 3 ]   1 9 : 2 0 ;   2 1 : 1 8 ;   

4 9 : 6

A G O  [ 2 ]   3 : 2 3 ;   

4 4 : 1 7

A G R E E  [ 2 ]   5 0 : 2 5
A G R E E D  [ 2 ]   

2 3 : 6 ;   4 5 : 6

A G R E E M E N T  [ 1 ]   

5 0 : 2 3

A G R E E M E N T S  [ 1 ]   

1 9 : 2 3

A G R E E S  [ 1 ]   2 7 : 5
A H  [ 2 ]   6 : 2 1 ;   

4 5 : 1 2

A H E A D  [ 1 ]   3 5 : 1 9
A I M E D  [ 1 ]   2 4 : 2 0
A L  [ 3 ]   1 : 4 ;   3 : 8 ;   

5 4 : 6

A L L  [ 3 4 ]   3 : 3 ,  5 ,  

1 7 ;   4 : 1 7 ;   7 : 1 6 ;   

8 : 2 2 ,  2 5 ;   1 0 : 1 6 ;   

1 2 : 1 0 ;   1 3 : 1 ;   

1 6 : 1 8 ;   2 0 : 2 5 ;   

2 4 : 1 1 ,  1 2 ;   2 6 : 3 ,  

1 2 ;   2 7 : 1 7 ;   2 8 : 4 ;   

2 9 : 2 3 ;   3 4 : 1 2 ;   

3 5 : 1 8 ;   3 7 : 3 ;   

4 0 : 3 ,  2 0 ;   4 3 : 1 0 ,  

2 4 ;   4 4 : 3 ,  5 ;   

4 7 : 1 6 ;   4 8 : 1 0 ,  1 7 ;   

4 9 : 5 ,  6 ;   5 3 : 2

A L L O W  [ 3 ]   8 : 2 5 ;   

1 3 : 4 ,  5

A L L O W E D  [ 6 ]   

7 : 8 ;   1 1 : 1 7 ;   1 2 : 4 ;   

1 6 : 1 9 ;   2 2 : 1 2 ;   

3 1 : 2 5

A L L O W S  [ 5 ]   

5 : 2 5 ;   6 : 3 ;   1 0 : 1 9 ;   

4 8 : 2 5 ;   5 2 : 6

A L M O S T  [ 2 ]   

3 5 : 2 1 ;   3 7 : 7

A L O N G  [ 2 ]   8 : 1 0 ;   

1 5 : 8

A L R E A D Y  [ 2 ]   

2 6 : 1 4 ,  1 5

A L S O  [ 7 ]   6 : 9 ;   

8 : 3 ;   1 7 : 7 ,  1 5 ;   

1 9 : 2 3 ;   3 5 : 1 0 ;   

3 7 : 1 6

A L T H O U G H  [ 5 ]   

5 : 5 ;   1 2 : 1 6 ;   2 3 : 8 ;   

3 6 : 1 8 ;   4 0 : 1 2

A L W A Y S  [ 2 ]   

3 0 : 1 0 ;   3 7 : 7

A M  [ 3 ]   5 0 : 9 ;   

5 4 : 1 1 ,  1 3

A M A S S  [ 3 ]   

2 9 : 2 4 ;   4 5 : 1 7 ;   

4 7 : 1 5

A M A S S I N G  [ 3 ]   

3 0 : 2 ;   4 5 : 5 ;   4 6 : 6

A M E N D M E N T  [ 2 1 ]   

6 : 7 ;   9 : 4 ;   1 0 : 2 2 ;   

1 4 : 9 ;   2 2 : 1 6 ;   

2 3 : 3 ,  1 3 ;   2 7 : 1 ,  

1 4 ;   2 8 : 1 0 ;   3 8 : 7 ,  

2 2 ,  2 4 ;   4 0 : 1 ,  7 ;   

4 2 : 1 1 ;   4 8 : 2 4 ;   

4 9 : 1 0 ;   5 0 : 1 6 ,  1 9 ;   

5 2 : 6

A M I C U S  [ 2 ]   

1 7 : 2 4 ;   3 5 : 1 4

A M O N G  [ 3 ]   1 0 : 3 ,  

6 ,  8

A M O U N T  [ 2 ]   

1 2 : 1 4 ;   3 2 : 1 5

A M O U N T S  [ 3 ]   

5 : 2 5 ;   7 : 2 ;   8 : 1 3

A N A L Y S I S  [ 8 ]   

3 0 : 9 ;   3 1 : 1 3 ,  2 5 ;   

3 3 : 3 ,  4 ;   3 9 : 7 ;   

4 8 : 5 ;   5 1 : 2 0

A N A L Y Z E D  [ 1 ]   

6 : 1 4

A N O T H E R  [ 3 ]   

2 4 : 2 ;   3 2 : 2 2 ;   

5 2 : 1 1

A N S W E R  [ 2 ]   

2 6 : 8 ;   4 0 : 1 1

A N S W E R E D  [ 1 ]   

2 2 : 2 0

A N T I - C O R R U P T I O

N  [ 3 ]   3 2 : 1 1 ,  1 2 ,  

1 7

A N T I - D I S T O R T I O

N  [ 1 ]   4 5 : 2 1
A N Y M O R E  [ 3 ]   

1 9 : 3 ;   2 0 : 1 7 ;   

4 5 : 7

A N Y O N E  [ 4 ]   

1 6 : 3 ;   2 2 : 8 ;   

2 4 : 2 0 ;   2 8 : 2 5

A N Y O N E ' S  [ 1 ]   

2 4 : 1 4

A N Y T H I N G  [ 4 ]   

5 : 1 4 ;   2 6 : 7 ;   4 2 : 8 ;   

4 6 : 2 5

A N Y W A Y  [ 1 ]   4 : 1 5
A P I E C E  [ 1 ]   2 5 : 2 4
A P O L O G I Z E  [ 1 ]   

3 : 2 0

A P P E A L S  [ 1 ]   

4 7 : 6

A P P E A R A N C E  [ 7 ]   

1 2 : 1 2 ;   1 9 : 1 2 ;   

3 0 : 6 ;   3 1 : 8 ;   

3 3 : 2 2 ;   3 5 : 2 4 ;   

4 6 : 1 9

A P P E A R A N C E S  

[ 1 ]   1 : 1 0

A P P E A R S  [ 2 ]   

3 1 : 2 0 ;   3 9 : 9

A P P L I C A T I O N  [ 1 ]   

2 3 : 7

A P P L I E D  [ 1 ]   

3 8 : 2 5

A P P L I E S  [ 5 ]   

1 4 : 9 ;   2 1 : 1 8 ;   

2 3 : 5 ;   3 9 : 1 7 ;   

5 1 : 1 4

A P P L Y  [ 1 0 ]   1 4 : 8 ;   

2 1 : 6 ,  1 1 ;   2 2 : 1 1 ;   

2 3 : 1 2 ;   3 8 : 2 3 ;   

4 0 : 4 ;   5 2 : 1 ,  9

A P P L Y I N G  [ 1 ]   

2 2 : 9

A P P R E C I A T E  [ 2 ]   

3 4 : 2 5 ;   5 3 : 5

A P P R O A C H  [ 2 ]   

1 8 : 1 8 ;   3 7 : 1 1

A P P R O A C H I N G  

[ 1 ]   2 5 : 2 5

A R B I T R A R Y  [ 1 ]   

2 1 : 1 2

A R E  [ 5 1 ]   4 : 2 2 ;   

5 : 4 ;   8 : 2 0 ;   9 : 1 5 ,  

1 9 ;   1 1 : 1 6 ;   

1 2 : 2 3 ;   1 3 : 3 ,  4 ,  5 ,  

1 0 ,  1 6 ;   1 5 : 1 5 ;   

2 2 : 1 5 ;   2 3 : 2 5 ;   

2 5 : 1 0 ,  1 2 ;   2 9 : 1 1 ;   

3 4 : 4 ,  6 ,  1 3 ,  1 8 ;   

3 5 : 1 2 ,  1 4 ;   3 6 : 1 6 ;   

3 7 : 2 5 ;   3 8 : 1 ,  8 ,  

1 8 ,  2 4 ;   3 9 : 2 ,  1 0 ,  

2 0 ;   4 0 : 1 0 ,  1 5 ;   

4 1 : 1 1 ,  1 8 ;   4 4 : 1 ,  

2 4 ;   4 6 : 1 ,  3 ;   

4 7 : 5 ,  8 ,  1 5 ;   

4 8 : 1 1 ,  1 6 ;   5 0 : 2 ,  

8 ,  1 3 ;   5 3 : 4

A R E A  [ 4 ]   3 4 : 1 7 ;   

3 7 : 1 4 ;   4 4 : 2 ,  4

A R E N ' T  [ 6 ]   

1 5 : 1 7 ;   3 5 : 1 5 ,  1 6 ;   

3 8 : 4 ;   4 4 : 2 ;   4 5 : 5

A R G U E  [ 4 ]   

1 0 : 2 3 ,  2 4 ;   1 4 : 9 ;   

5 0 : 1 6

A R G U E D  [ 1 ]   

4 9 : 1 2



A R G U E S  [ 1 ]   

1 2 : 1 6

A R G U I N G  [ 1 ]   

8 : 2 0

A R G U M E N T  [ 5 ]   

1 1 : 1 3 ,  1 8 ;   2 4 : 2 3 ;   

4 6 : 1 3 ,  1 4

A R G U M E N T S  [ 4 ]   

1 1 : 2 0 ;   2 4 : 8 ;   

4 5 : 7 ,  1 0

A R I S E S  [ 1 ]   2 9 : 1 6
A R I Z O N A  [ 2 ]   

1 : 1 2 ;   4 : 1

A R O U N D  [ 2 ]   

3 1 : 1 9 ;   4 7 : 1 0

A R T I C U L A T E D  [ 1 ]   

2 8 : 1 5

A S C E R T A I N E D  [ 1 ]   

3 7 : 2 2

A S H B U R T O N  [ 1 ]   

1 : 1 7

A S I D E  [ 2 ]   2 1 : 7 ;   

5 1 : 1 1

A S K  [ 2 ]   1 0 : 4 ;   

4 1 : 1 7

A S K E D  [ 1 ]   4 1 : 1 7
A S K I N G  [ 3 ]   7 : 1 6 ;   

8 : 2 5 ;   2 4 : 2 4

A S S I S T A N T  [ 1 ]   

3 : 1 5

A S S O C I A T I O N  [ 1 ]   

4 4 : 2 1

A S S U M E  [ 1 ]   

4 0 : 1 8

A S S U M P T I O N  [ 1 ]   

6 : 2 3

A T T E M P T  [ 1 ]   

4 9 : 2

A T T O R N E Y  [ 4 ]   

1 : 1 7 ;   3 : 1 5 ;   3 9 : 3 ,  

6

A U D I O  [ 1 ]   1 : 2 4
A U S T I N  [ 2 7 ]   4 : 5 ,  

1 2 ;   5 : 2 3 ;   1 8 : 2 3 ;   

1 9 : 1 9 ;   2 0 : 4 ,  1 7 ;   

2 1 : 1 ,  6 ,  1 6 ;   

2 7 : 2 0 ;   4 5 : 1 4 ;   

4 6 : 8 ,  9 ,  2 0 ;   

4 7 : 1 2 ,  1 4 ,  1 6 ,  1 8 ,  

2 1 ;   4 8 : 4 ,  1 5 ;   

4 9 : 3 ;   5 0 : 2 ,  3 ,  1 0 ;   

5 2 : 1 8

A U S T I N ' S  [ 1 ]   

4 9 : 4

A U T H O R I T Y  [ 1 ]   

4 2 : 1 1

A U T H O R S  [ 3 ]   

1 7 : 2 2 ;   3 5 : 1 4

A U T O  [ 4 ]   1 : 4 ;   

3 : 8 ;   5 : 9 ;   5 4 : 5

A U T O M A T I C A L L Y  

[ 1 ]   4 0 : 1 8

A V A I L A B L E  [ 1 ]   

4 2 : 7

A V O I D  [ 5 ]   1 6 : 1 5 ;   

2 3 : 2 ;   2 5 : 1 9 ;   

3 2 : 1 3 ;   5 0 : 1 8

A V O I D I N G  [ 1 ]   

5 1 : 2 3

-  B  -

B A C K  [ 5 ]   3 0 : 2 5 ;   

4 3 : 1 4 ;   4 4 : 1 6 ;   

4 5 : 1 4 ;   5 2 : 1 6

B A C K W A R D S  [ 1 ]   

4 9 : 9

B A D  [ 2 ]   4 6 : 9 ;   

5 0 : 1 5

B A N  [ 1 6 ]   4 : 1 8 ;   

5 : 6 ;   6 : 9 ,  1 2 ;   

8 : 5 ,  1 8 ;   1 5 : 2 2 ;   

2 0 : 7 ;   2 8 : 9 ,  1 2 ;   

3 3 : 6 ;   3 7 : 1 2 ;   

4 1 : 1 9 ;   4 2 : 1 9 ;   

5 2 : 2

B A N D  [ 1 ]   4 3 : 7
B A N K  [ 1 ]   1 4 : 5
B A N N E D  [ 6 ]   5 : 4 ;   

6 : 4 ;   2 8 : 2 1 ;   

3 1 : 1 7 ;   3 6 : 3 ;   

4 2 : 3

B A N N I N G  [ 6 ]   

1 2 : 8 ;   1 8 : 3 ,  1 2 ;   

2 8 : 1 4 ,  1 9 ;   3 0 : 3

B A N S  [ 1 ]   4 4 : 1 7
B A R G A I N I N G  [ 2 ]   

1 1 : 2 5 ;   1 2 : 1 1

B A S E D  [ 4 ]   2 4 : 5 ,  

6 ;   2 9 : 9 ;   3 8 : 1

B A S E S  [ 1 ]   3 3 : 2 0
B A S I C A L L Y  [ 6 ]   

4 : 7 ;   3 2 : 1 1 ;   3 5 : 1 ;   

3 6 : 1 2 ;   3 7 : 1 8 ;   

4 2 : 1 7

B A S I S  [ 5 ]   1 6 : 1 2 ;   

2 0 : 6 ;   3 0 : 2 2 ;   

3 7 : 2 3 ;   3 9 : 5

B E  [ 4 1 ]   3 : 4 ,  2 2 ,  

2 4 ;   4 : 5 ;   8 : 1 9 ;   

9 : 1 ;   1 0 : 1 4 ;   

1 4 : 1 7 ;   1 5 : 9 ,  1 8 ;   

1 9 : 1 0 ,  1 2 ;   2 0 : 1 6 ;   

2 1 : 2 1 ;   2 2 : 1 2 ;   

2 4 : 9 ,  2 4 ;   2 6 : 1 2 ,  

1 7 ;   2 8 : 1 2 ;   

3 0 : 1 9 ;   3 1 : 2 ;   

3 3 : 5 ,  1 9 ;   3 5 : 3 ,  

2 5 ;   3 6 : 1 8 ;   3 7 : 4 ,  

2 2 ;   3 8 : 5 ,  2 5 ;   

3 9 : 5 ;   4 0 : 2 1 ;   

4 1 : 2 2 ,  2 3 ;   4 3 : 2 3 ;   

4 6 : 1 6 ;   4 7 : 4 ;   

4 8 : 3 ,  1 0 ;   5 0 : 1 7

B E A R S  [ 1 ]   4 6 : 2 5
B E A U M O N T  [ 3 4 ]   

4 : 4 ,  1 2 ;   5 : 2 3 ;   

7 : 7 ;   1 8 : 2 3 ;   

1 9 : 2 1 ;   2 0 : 4 ;   

2 1 : 1 ,  8 ,  1 1 ,  1 6 ;   

2 7 : 1 7 ,  1 8 ,  2 4 ;   

2 8 : 5 ,  7 ,  9 ;   2 9 : 1 8 ;   

3 0 : 5 ,  1 2 ;   3 5 : 2 0 ;   

3 7 : 2 5 ;   3 8 : 8 ;   

4 0 : 5 ;   4 2 : 1 4 ,  1 5 ,  

1 8 ;   4 5 : 2 5 ;   4 7 : 4 ;   

5 0 : 1 0 ;   5 2 : 1 7

B E C A U S E  [ 5 1 ]   

4 : 1 2 ;   5 : 1 4 ;   9 : 2 4 ;   

1 0 : 2 4 ;   1 1 : 1 1 ,  2 2 ;   

1 2 : 1 0 ,  1 8 ,  2 0 ,  2 1 ;   

1 3 : 2 5 ;   1 4 : 6 ;   

1 6 : 1 1 ;   1 7 : 1 8 ;   

1 9 : 6 ;   2 0 : 8 ;   2 1 : 6 ,  

1 7 ,  2 0 ;   2 2 : 2 5 ;   

2 4 : 1 ,  8 ;   2 5 : 1 ,  7 ;   

2 6 : 1 3 ;   2 7 : 1 5 ;   

2 9 : 1 1 ;   3 0 : 1 4 ,  2 5 ;   

3 2 : 1 0 ,  2 0 ;   3 8 : 1 4 ,  

1 6 ;   3 9 : 1 3 ,  1 6 ;   

4 4 : 2 ,  1 8 ;   4 5 : 3 ,  

1 6 ,  1 7 ;   4 6 : 2 ,  1 4 ;   

4 7 : 4 ,  1 3 ;   4 8 : 1 6 ;   

4 9 : 4 ,  1 2 ;   5 0 : 1 ,  4 ;   

5 1 : 1 5

B E C O M E  [ 1 ]   

2 9 : 1 9

B E E N  [ 1 4 ]   6 : 8 ,  

1 0 ;   2 6 : 6 ;   3 0 : 1 0 ;   

3 5 : 2 1 ;   3 6 : 1 ,  2 ,  8 ,  

2 1 ;   3 8 : 3 ;   4 4 : 3 ;   

4 5 : 2 4 ;   4 6 : 2 ;   

5 3 : 5

B E F O R E  [ 6 ]   1 : 9 ;   

3 : 7 ,  9 ;   2 2 : 5 ;   

4 2 : 2 ;   5 3 : 7

B E I N G  [ 5 ]   5 : 6 ;   

1 7 : 3 ;   1 9 : 2 2 ;   

3 2 : 3 ;   4 5 : 2 1

B E L I E V E  [ 1 ]   

1 0 : 1 4

B E L O W  [ 1 ]   5 1 : 2 3
B E N E F I T  [ 2 ]   

1 3 : 1 8 ;   3 7 : 1 2

B E S I D E  [ 2 ]   4 : 2 2 ;   

5 : 1 2

B E S T  [ 5 ]   4 : 2 ;   

2 3 : 1 1 ;   3 4 : 4 ;   

3 9 : 2 3 ;   5 2 : 1 3

B E T T E R  [ 2 ]   

1 7 : 1 7 ;   5 3 : 9

B E T W E E N  [ 5 ]   

1 7 : 1 6 ;   2 1 : 1 3 ;   

2 5 : 3 ;   2 6 : 2 3 ;   

2 8 : 5

B E Y O N D  [ 2 ]   8 : 1 9
B H A Y E S  [ 1 ]   

5 4 : 1 9

B I G  [ 1 ]   1 9 : 2
B I T  [ 3 ]   3 9 : 2 0 ;   

4 0 : 1 3 ;   4 1 : 2

B O A R D  [ 1 ]   5 2 : 1 0
B O A T  [ 1 ]   4 4 : 6
B O E  [ 3 ]   2 2 : 4 ,  1 1 ,  

1 8

B O M A N  [ 1 ]   4 0 : 5
B O R R O W  [ 1 ]   

4 7 : 2 0



B O S T O N  [ 4 ]   

1 : 1 5 ,  1 8 ,  2 2 ;   

1 2 : 1 9

B O T H  [ 1 4 ]   5 : 4 ;   

8 : 2 0 ;   2 2 : 1 2 ;   

2 4 : 8 ;   2 7 : 2 2 ;   

2 8 : 2 0 ;   3 1 : 1 2 ;   

3 7 : 2 5 ;   4 0 : 1 8 ;   

4 4 : 6 ,  2 5 ;   5 0 : 2 3 ,  

2 5 ;   5 3 : 1 0

B O T T O M  [ 2 ]   

3 3 : 1 1 ;   3 4 : 8

B R I B E  [ 2 ]   1 3 : 2 3 ;   

4 6 : 1 5

B R I B E R Y  [ 2 ]   

3 1 : 6 ;   3 6 : 1 0

B R I B E S  [ 1 ]   1 3 : 1 5
B R I B I N G  [ 2 ]   

1 3 : 1 1 ,  1 6

B R I E F  [ 1 3 ]   8 : 6 ,  

1 0 ;   1 4 : 2 4 ;   1 6 : 5 ,  

6 ;   1 7 : 2 0 ,  2 4 ;   

2 6 : 7 ;   2 8 : 2 0 ;   

2 9 : 1 ;   3 3 : 2 4 ;   

3 8 : 1 1 ;   4 9 : 1 9

B R I E F S  [ 6 ]   4 : 2 ;   

6 : 1 7 ;   3 5 : 1 4 ;   

4 9 : 2 1 ;   5 0 : 1 6 ,  2 3

B R I N G  [ 1 ]   5 2 : 1 1
B R O A D  [ 1 ]   4 8 : 2 1
B R O A D E R  [ 2 ]   

2 0 : 4 ;   2 1 : 4

B R O A D L Y  [ 1 ]   

1 8 : 2

B U C K L E Y  [ 1 1 ]   

5 : 2 2 ;   2 5 : 2 3 ;   

2 6 : 1 9 ;   2 7 : 1 1 ;   

2 8 : 1 5 ;   3 0 : 5 ,  1 2 ;   

3 7 : 1 7 ;   3 8 : 8 ;   

5 1 : 7 ;   5 2 : 1 8

B U I L T - I N  [ 2 ]   

2 9 : 1 7 ;   4 4 : 1 8

B U M P E D  [ 1 ]   3 : 2 4
B U R D E N  [ 1 ]   

1 6 : 2 2

B U S I N E S S  [ 6 ]   

5 : 1 ;   1 2 : 8 ,  1 3 ;   

4 3 : 1 7 ;   4 4 : 1 9 ;   

4 6 : 7

B U S I N E S S E S  [ 2 ]   

4 : 2 0 ;   2 3 : 2

B U T T R E S S E S  [ 1 ]   

3 3 : 4

B Y  [ 2 6 ]   1 : 1 3 ,  1 5 ,  

1 8 ,  2 4 ;   5 : 2 0 ;   

9 : 1 ;   1 0 : 2 1 ;   1 8 : 4 ,  

2 2 ;   2 0 : 8 ;   2 3 : 2 3 ;   

2 5 : 7 ;   2 9 : 1 1 ,  1 9 ;   

3 0 : 9 ,  1 8 ;   3 2 : 1 3 ,  

1 4 ;   3 9 : 2 4 ;   4 3 : 3 ;   

4 4 : 2 4 ;   4 7 : 8 ,  1 5 ;   

4 9 : 1 3 ;   5 4 : 4 ,  1 2

-  C  -

C  [ 3 ]   3 : 1 ;   5 4 : 1
C A L I F O R N I A  [ 1 ]   

1 7 : 7

C A L L  [ 3 ]   3 4 : 1 9 ;   

4 5 : 2 1 ;   4 8 : 5

C A L L E D  [ 1 ]   3 4 : 2
C A L L I N G  [ 1 ]   

4 9 : 1 3

C A L L S  [ 2 ]   1 2 : 7 ;   

4 7 : 1 2

C A M E  [ 1 ]   4 2 : 2 4
C A M P A I G N  [ 1 0 ]   

1 0 : 5 ;   1 6 : 4 ;   

1 7 : 1 8 ,  2 5 ;   2 0 : 8 ;   

3 4 : 5 ;   3 6 : 1 4 ;   

3 7 : 4 ;   4 2 : 2 0 ;   

5 2 : 9

C A M P A I G N S  [ 1 ]   

1 8 : 1

C A N  [ 4 8 ]   8 : 1 3 ;   

1 0 : 4 ;   1 1 : 3 ,  4 ;   

1 2 : 1 1 ;   1 4 : 1 5 ;   

1 9 : 2 ;   2 4 : 7 ,  1 3 ;   

2 5 : 2 4 ;   2 6 : 1 3 ,  1 7 ;   

2 7 : 1 6 ;   3 0 : 1 ;   

3 1 : 2 ;   3 2 : 1 4 ,  1 7 ;   

3 4 : 1 1 ,  1 8 ;   3 5 : 1 9 ,  

2 3 ;   3 7 : 7 ,  2 1 ;   

3 9 : 1 6 ;   4 0 : 2 0 ;   

4 1 : 1 1 ,  1 3 ,  1 4 ;   

4 2 : 2 3 ;   4 4 : 2 2 ;   

4 5 : 1 5 ,  1 7 ,  2 4 ;   

4 6 : 4 ,  6 ,  1 4 ;   4 7 : 4 ;   

4 8 : 3 ,  1 0 ,  2 1 ;   

5 0 : 5 ;   5 1 : 1 1 ;   

5 2 : 1 ;   5 3 : 1 0

C A N ' T  [ 7 ]   4 : 2 ;   

9 : 1 ;   2 1 : 2 3 ;   

3 2 : 2 1 ;   4 1 : 1 5 ;   

4 3 : 3 ;   5 0 : 9

C A N D I D A T E  [ 4 ]   

1 1 : 2 0 ;   1 2 : 1 1 ;   

3 2 : 1 5 ;   4 7 : 1 0

C A N D I D A T E S  [ 8 ]   

4 : 2 1 ;   9 : 2 ;   1 1 : 1 8 ;   

1 2 : 5 ;   1 3 : 4 ;   1 7 : 4 ;   

2 9 : 2 0 ,  2 2

C A P  [ 1 ]   3 2 : 8
C A P I T A L  [ 5 ]   

2 9 : 1 7 ,  1 8 ;   4 3 : 1 6 ;   

4 4 : 1 9 ;   4 6 : 1

C A P T U R E S  [ 1 ]   

5 2 : 1 2

C A R E F U L  [ 1 ]   

3 1 : 2 3

C A R E S  [ 1 ]   1 1 : 3
C A R O L I N A  [ 2 ]   

2 8 : 1 0 ,  1 2

C A S E  [ 5 9 ]   3 : 2 1 ,  

2 2 ;   5 : 2 2 ,  2 3 ;   

6 : 8 ,  2 0 ,  2 2 ;   8 : 1 1 ,  

1 6 ;   1 1 : 9 ;   1 3 : 1 9 ;   

1 7 : 3 ,  2 0 ,  2 3 ;   

1 8 : 8 ,  9 ,  2 2 ;   

1 9 : 1 4 ;   2 1 : 7 ;   

2 2 : 4 ;   2 3 : 9 ,  1 8 ;   

2 6 : 2 4 ;   2 7 : 1 7 ;   

2 8 : 7 ;   3 2 : 3 ,  5 ;   

3 3 : 8 ,  9 ,  1 2 ;   3 4 : 2 ,  

4 ,  1 4 ;   3 5 : 2 0 ;   

3 6 : 2 1 ;   3 8 : 1 1 ,  2 5 ;   

3 9 : 1 ,  3 ,  1 2 ,  2 2 ;   

4 1 : 2 1 ,  2 4 ;   4 2 : 1 ,  

2 3 ;   4 5 : 1 4 ;   4 7 : 1 ,  

3 ,  4 ,  1 3 ;   4 9 : 1 2 ,  

2 1 ;   5 0 : 1 ;   5 2 : 1 1 ,  

2 3 ;   5 3 : 6

C A S E S  [ 1 9 ]   3 : 2 4 ;   

4 : 6 ,  1 6 ;   1 3 : 2 5 ;   

3 4 : 1 3 ;   3 5 : 2 0 ;   

3 6 : 1 0 ,  1 4 ;   3 7 : 1 0 ,  

1 3 ;   3 8 : 1 3 ,  1 5 ,  
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3 2 : 2 ;   3 8 : 1 3 ;   

4 1 : 1 2 ;   4 5 : 1 6 ;   
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3 7 : 1 0 ;   3 9 : 2 1 ;   

4 7 : 2 0
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2 2 : 1 7 ;   3 5 : 3 ;   
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5 : 1 ,  4 ,  1 0 ,  1 2 ,  1 4 ,  

1 8 ;   6 : 7 ,  1 1 ,  1 7 ,  

1 9 ,  2 2 ;   7 : 4 ,  1 3 ,  

1 6 ,  2 0 ,  2 2 ,  2 4 ;   



8 : 1 ,  3 ,  9 ,  1 2 ,  1 6 ;   

9 : 3 ,  6 ,  9 ,  1 1 ,  1 4 ,  
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1 7 ,  2 1 ;   1 1 : 2 ,  6 ,  

9 ,  1 1 ,  1 5 ,  2 2 ,  2 5 ;   

1 2 : 3 ,  1 0 ;   1 3 : 1 ,  

1 6 ,  2 0 ;   1 4 : 3 ,  8 ,  

1 2 ,  1 5 ,  2 1 ;   1 5 : 1 ,  

3 ,  6 ,  1 3 ,  1 9 ,  2 2 ,  

2 4 ;   1 6 : 3 ,  1 0 ,  1 4 ,  

1 8 ,  2 5 ;   1 8 : 8 ,  1 6 ,  

2 2 ;   1 9 : 9 ,  1 1 ,  1 4 ,  

1 7 ,  1 9 ;   2 0 : 1 ,  4 ,  

1 0 ,  1 3 ,  1 6 ,  2 4 ;   

2 1 : 1 ,  4 ,  1 1 ,  1 6 ,  

2 3 ;   2 2 : 3 ,  7 ,  1 4 ,  

2 1 ,  2 5 ;   2 4 : 7 ,  2 3 ;   

2 5 : 6 ,  9 ,  1 4 ,  1 6 ,  

1 9 ,  2 2 ;   2 6 : 1 ,  3 ,  

6 ,  1 0 ,  1 1 ;   2 7 : 2 2 ;   
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3 5 : 1 1 ;   3 6 : 2 ,  1 9 ;   

4 1 : 1 7 ;   4 7 : 1 2 ;   

4 8 : 1 2 ,  1 4 ,  2 4 ;   

4 9 : 2 ,  1 2 ,  1 5 ,  1 8 ,  

2 1 ,  2 3 ,  2 5 ;   5 0 : 9 ,  

1 3 ,  2 1 ,  2 4 ;   5 1 : 3 ,  
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5 2 : 4 ,  6 ,  8 ,  2 1 ;   
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1 8 ,  2 2 ;   5 : 2 0 ;   
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2 2 : 1 7 ;   2 9 : 1 ;   

4 9 : 1 5

-  N  -

N  [ 3 ]   2 : 1 ;   3 : 1 ;   

5 4 : 1

N A M E  [ 3 ]   5 : 9 ;   
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N E E D  [ 6 ]   1 4 : 1 6 ;   

2 3 : 4 ;   3 6 : 5 ;   

4 9 : 1 6 ;   5 1 : 1 9 ;   

5 3 : 2
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2 8 : 1 0 ,  1 2

N O T E S  [ 1 ]   2 2 : 1 7
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2 1 : 9 ,  2 5 ;   2 2 : 2 1 ;   

2 9 : 8 ;   4 1 : 1 ,  2 3 ;   

4 2 : 2 ;   4 4 : 1 3 ;   

4 8 : 2 1 ;   5 0 : 1 4 ;   
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8 : 5 ,  1 8 ;   9 : 3 ,  1 1 ;   

1 0 : 1 8 ;   2 1 : 8 ;   
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1 7 : 2 0
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P A I D  [ 3 ]   1 2 : 1 9 ,  

2 0 ,  2 2

P A I N S  [ 1 ]   4 2 : 2 2
P A P E R S  [ 2 ]   
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3 3 : 1 ,  3 ,  1 1 ,  1 7 ,  
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2 3 ;   3 5 : 1 ,  5 ,  9 ,  
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1 3 ,  2 0 ;   4 6 : 1 2 ,  

1 6 ,  1 9 ,  2 3 ;   4 7 : 3 ,  
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