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of Yuma County 

 

SUPERIOR COURT OF THE STATE OF ARIZONA 

IN THE ARIZONA TAX COURT 

RICHARD OGSTON,  

Plaintiff, 

v. 

ARIZONA DEPARTMENT OF 
REVENUE, an agency of the State of 
Arizona; YUMA COUNTY, political 
subdivision of the State of Arizona; 
HOSPITAL DISTRICT NO. 1 OF YUMA 
COUNTY, ARIZONA, a special taxing 
district and political subdivision of the State 
of Arizona,  
  

Defendants. 

 

Case No: TX2023-000342 

DEFENDANT HOSPITAL 
DISTRICT’S MOTION TO DISMISS 

(1) FOR FAILURE TO FILE A           
NOTICE OF CLAIM 

and 

(2) FOR FAILURE TO STATE A 
CLAIM UPON WHICH RELIEF CAN 
BE GRANTED 

(Assigned to Hon. Sara Agne) 

(Oral Argument Requested) 

  

Pursuant to Arizona Rule of Civil Procedure 12(b)(6), Defendant Hospital District 1, 

Yuma County (the “District”) respectfully moves the Court to dismiss the complaint (the 

“Complaint”) filed in this action by Plaintiff taxpayer Richard Ogston (“Taxpayer”) as a 

result of (i) Taxpayer’s failure to provide the District with a Notice of Claim prior to 

bringing this action, as required by A.R.S. § 12-821.01 and (ii) because the allegations of the 

Complaint fail to state a claim against the District upon which relief may be granted. This 
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Motion is supported by the Memorandum of Points and Authorities which follows. 

MEMORANDUM OF POINTS AND AUTHORITIES 

Taxpayer seeks to invalidate T/A # 1069901 (the “Tax”), a secondary property tax 

levied by Yuma County (the “County”) on behalf of the District under A.R.S. § 48-1914 “to 

pay the District’s legal fees for its ongoing litigation against the Yuma County Medical 

Center” (“YRMC”). Complaint at ¶¶ 1, 15. If the Tax is declared unlawful, Taxpayer also 

seeks a refund of the full amount he has already paid for the first installment of the Tax, as 

well as any additional amounts he pays for future installments of the Tax that come due 

during the pendency of this lawsuit. Id. at ¶ 31.  

Because the District is a public entity, Taxpayer was required to provide notice of its 

claims to “the person or persons authorized to accept service” on behalf of the District “as set 

forth in the Arizona rules of civil procedure” before commencing this action pursuant to 

A.R.S. § 12-821.01(A). Taxpayer was also required to send the District notice of his claim 

“within one hundred eighty days after [his] cause of action accrue[d].”  Although he has the 

affirmative duty to prove he has delivered a notice of his claim as a prerequisite to filing this 

action, Taxpayer’s Complaint makes no mention of such a filing and in fact, Taxpayer has 

sent the District no notice of his claim. See Affidavit of Jeremy Curry, Chairman of the 

District, attached as Exhibit A. Having failed to file such notice, this Court must dismiss 

Taxpayer’s Complaint.  Further, as demonstrated below, because more than 180 days have 

elapsed since Taxpayer’s cause of action against the District accrued, Taxpayer’s Complaint 

against the District must be dismissed with prejudice as time barred pursuant to A.R.S. § 12-

821.01(A). 

Taxpayer’s Complaint also fails for substantive reasons.  Taxpayer seeks to invalidate 

the Tax pursuant to A.R.S. § 48-1914. Under A.R.S. § 48-1914, the County Board of 

Supervisors (the “Board”) is required to levy a secondary property tax to “meet the financial 

needs of the district” based on the District’s estimate of the “amount of money needed to be 

raised by taxation for all purposes required or authorized” by the hospital district statute. 

A.R.S. § 48-1914 has no requirement for separate voter approval before the Board levies the 
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tax.  

Taxpayer nevertheless contends that the District must obtain voter approval before the 

County can institute the Tax on behalf of the District. Specifically, Taxpayer argues that 

because another statute, A.R.S § 48-1907(A)(6), requires separate voter approval before the 

District can institute a tax “for the purpose of operation and maintenance of a hospital,” the 

District must have separate voter approval to levy the Tax. However, based on the facts 

alleged in the Complaint, A.R.S. § 48-1907(A)(6) has no application to the Tax, as Taxpayer 

concedes that the reason the District levied the Tax was “to pay the District’s legal fees for 

its ongoing litigation against the Yuma County Medical Center” and not for the purpose of 

operation and maintenance of a hospital. (Complaint at ¶¶ 1, 15). Therefore, Taxpayer’s 

Complaint fails to state a claim upon which relief can be granted and should be dismissed, 

with prejudice.   

DISCUSSION 

I. Legal Standard  

A complaint that fails to “state a claim upon which relief can be granted” is subject to 

dismissal under Arizona Rule of Civil Procedure 12(b)(6). Cullen v. Auto-Owners Ins. Co., 

218 Ariz. 417, 419 (2008). In adjudicating a Rule 12(b)(6) motion to dismiss, Arizona courts 

must look only to the pleading itself, assuming the truth of any well-pled factual allegations 

contained therein and indulging all reasonable inferences therefrom. Id. However, legal 

conclusions are not given deference, and “a complaint that states only legal conclusions, 

without any supporting factual allegations” should be dismissed. See id. In accordance with 

Pritchard v. State, 163 Ariz. 427, 432 (1990), re-aff’d, Lee v. State, 225 Ariz. 576, 579 (App. 

2010), a defense for failure to file a notice of claim should be raised on a motion to dismiss 

under Rule 12(b)(6) for failure to state a claim. 
 

II. Taxpayer’s Claims Against the District are Barred Under Arizona’s Notice of 
 Claim Statute, A.R.S. § 12-821.01. 

Taxpayer was required to provide notice of its claims to “the person or persons 
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authorized to accept service” on behalf of the District, a public entity, “as set forth in the 

Arizona rules of civil procedure” before commencing this action. See A.R.S. § 12-

821.01(A); see also Pritchard v. State, 163 Ariz. 427, 432 (1990) (“The requirement of filing 

a claim with the [public entity] is mandatory and an essential requisite to plaintiff's cause of 

action.”); City of Phoenix v. Fields, 219 Ariz. 568, 574 (2009) (“An assertion that the 

plaintiff has not complied with [A.R.S. § 12-821.01] is an affirmative defense to a 

complaint.”); State Comp. Fund v. Superior Ct. In & For Cnty. of Maricopa (EnerGCorp, 

Inc.), 190 Ariz. 371, 376 (App. 1997) (“Under the claims statute, no action may be 

maintained when a plaintiff has failed to file a timely, sufficient notice of claim, including all 

elements required by law, with a person authorized by the Arizona Rules of Civil Procedure 

to accept service for the defendant [public entity].”); Swenson v. Cnty. of Pinal, 243 Ariz. 

122, 127 (App. 2017) (“[Section] 12-821.01 . . . applies to all public entities, regardless of 

how they are funded.”). 

A. Taxpayer’s Prayer for Declaratory Relief is Subject to Arizona’s Notice of 
Claim Statute Because It Serves as a Predicate to a Damages Claim 
Against a Public Entity.  

Generally, a prayer for declaratory relief need not comply with § 12-821.01’s notice 

requirements. See Martineau v. Maricopa Cnty., 207 Ariz. 332, 336 (App. 2004). However, 

where “a claim for declaratory or injunctive relief is merely a predicate to a damage claim, 

the notice of claim statute still applies.” UMB Bank, NA v. Parkview Sch., Inc., 254 Ariz. 

383, 386 (App. 2023); see also Arpaio v. Maricopa Cnty. Bd. of Supervisors, 225 Ariz. 358, 

361-62 (App. 2010) (holding that the notice of claim statute applied to claim seeking to 

declare a seizure of funds by the Maricopa Board of Supervisors unlawful because 

“[p]resumably, the [plaintiff] would contend via further amendment of the complaint or by 

separate action that [those funds] would need to be ‘replenished’” by the public entity and its 

members, and thus “it seems logical to treat the [plaintiff’s] contention as the equivalent of a 

damages claim, seeking recovery of funds he argues were inappropriately taken”). This 

conclusion comports with the general rule that claims which will affect a public entity’s 

“financial planning [and] budgeting,” if successful, must comply with the notice of claim 
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statute. Martineau, 207 Ariz. at 335 (explaining that A.R.S. § 12-821.01 applies to claims 

seeking monetary relief from a public entity because the statute’s underlying purpose is “to 

allow the public entity to investigate and assess liability, to permit the possibility of 

settlement prior to litigation, and to assist the public entity in financial planning and 

budgeting”). 

As discussed, Taxpayer seeks to invalidate the District’s Tax. In other words, like the 

plaintiff in Arpaio, Taxpayer seeks to declare a public entity’s collection of funds unlawful. 

Unlike the court in Arpaio, however, this Court need not presume that Taxpayer will seek 

reimbursement of the allegedly unlawfully collected funds if the Tax is declared unlawful.  

Indeed, Taxpayer seeks a refund “of the full amount he has paid for the first installment of 

the Tax, as well as any additional amounts he pays for future installments of the Tax that 

come due during the pendency of this lawsuit” pursuant to A.R.S. § 42-11005, which 

provides that “within one year after payment of the first installment of tax, an action may be 

maintained to recover any tax that was illegally collected.” Complaint at ¶ 31. 

Section 42-11005’s reference to an “illegally collected” tax shows that a court must 

formally declare a disputed tax illegal before giving rise to a valid refund claim. In other 

words, a prayer for declaratory relief serves as a “predicate” to a valid refund claim against 

the District. Thus, in accordance with Arpaio, this Court must treat Taxpayer’s prayer for 

declaratory relief “as the equivalent of a damages claim” and ultimately find that the claim 

was required to comply with A.R.S.  § 12-821.01’s notice requirements. 

B. Taxpayer’s Refund Claim is Subject to Arizona’s Notice of Claim Statute 
Because It Will Affect the District’s Financial Planning and Budgeting, 
and Thus Amounts to a Damages Claim.  

As noted, A.R.S. § 12-821.01 applies to claims seeking monetary relief from a public 

entity because the statute’s underlying purpose is “to allow the public entity to investigate 

and assess liability, to permit the possibility of settlement prior to litigation, and to assist the 

public entity in financial planning and budgeting.” Martineau, 207 Ariz. at 335.  Because 

Taxpayer’s refund claim would absolutely affect the District’s “financial planning [and] 
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budgeting,” if successful, and indeed, such a holding would practically result in the Tax 

being rescinded for each of the County’s taxpayers, amounting to millions of dollars, this 

Court must thus find that Taxpayer was required to provide notice of its refund claim, to “the 

person or persons authorized to accept service” on behalf of the District “as set forth in the 

Arizona rules of civil procedure within one hundred eighty days after [his] cause of action 

accrue[d].” Id.; A.R.S. § 12-821.01(A).1 

C. Taxpayer Failed to Provide the District Notice of His Claims within One
  Hundred Eighty Days After His Cause of Action Accrued as Required 
  under Arizona’s Notice of Claims Statute.  

Arizona’s notice of claims statute requires persons with claims against a public entity 

to provide notice of those claims “within one hundred eighty days after the cause of action 

accrues.” See A.R.S. § 12-821.01(A). “If a notice of claim is not properly filed within the 

statutory time limit, a plaintiff's claim is barred by statute.” Falcon ex rel. Sandoval v. 

Maricopa Cnty., 213 Ariz. 525, 527 (2006) (“Actual notice and substantial compliance do 

not excuse failure to comply with the statutory requirements of A.R.S. § 12–821.01(A).”). 

Under the notice of claims statute, “a cause of action accrues when [1] the damaged party 

realizes he or she has been damaged and [2] knows or reasonably should know the cause, 

source, act, event, instrumentality, or condition that caused or contributed to the damage. See 

A.R.S. § 12-821.01(B). This standard mirrors the well-established common law “discovery 

rule.” See Doe v. Roe, 191 Ariz. 313, 322 (1998). As such, this Court may infer the moment 

at which Taxpayer’s claims against the District “accrued.” See Walk v. Ring, 202 Ariz. 310, 

314 (2002) (explaining that the “[u]se of the word ‘accrues’ in [a] statute of limitations 

permits judicial construction of the events or knowledge that will trigger accrual”); see also 

 
1 That Taxpayer’s aim in this action is to obtain a verdict invalidating the Tax for all Yuma 
County property owners is further evidenced by Taxpayer’s request, in his Complaint, for an 
award of attorneys’ fees pursuant to “the private attorney general doctrine.” See Complaint, 
at 5.  The private attorney general doctrine only permits fee awards to a private party who 
has vindicated a right that benefits a large number of people, requires private enforcement 
and is of societal importance.  Cave Creek Unified Sch. Dist. v. Ducey, 233 Ariz. 1, 8 ¶ 26 
(2013) (emphasis supplied).  Thus, Taxpayer’s claim for an award of fees to Taxpayer under 
the private attorney general doctrine can only prevail if the verdict in this case results in the 
Tax being invalidated for all Yuma County property owners.   
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Kenyon v. Hammer, 142 Ariz. 69, 76 n. 6 (1984) (“The discovery rule is simply a judicial 

construction of the word ‘accrues.’”). 

This Court should find that Taxpayer’s claims against the District accrued no later 

than August 22, 2023 for the following reasons. First, Taxpayer’s counsel, the Goldwater 

Institute, sent a letter to the County’s Board of Supervisors disputing the Tax’s legality on 

August 17, 2023.  See August 17, 2023 letter from Goldwater Institute, attached as Exhibit 

B. It is noteworthy that the reasons expressed by Goldwater in its August 17 letter for its 

claim that the Tax was illegally levied are identical to the allegations contained in 

Taxpayer’s Complaint filed by Goldwater. 

Second, on August 21, 2023, the Yuma Board of Supervisors held a public hearing to 

evaluate the merits of the Goldwater Institute’s challenge to the Tax, and determined, in open 

public session, that the Tax was validly levied. See minutes of August 21, 2023 meeting of 

Yuma Board of Supervisors, attached as Exhibit C, at action item 1. Thereafter, the Yuma 

Sun published a story about Goldwater’s claims (and the Board of Supervisor’s disposition 

of the claim) on August 22, 2023.  See August 22, 2023 Article of Yuma Sun, attached as 

Exhibit D.  Not to be outdone, Yuma’s Fox television affiliate KYMA both broadcast a story 

about Goldwater’s claims and then published that story on the internet. See, e.g., KYMA 

internet story, attached as Exhibit E.  Thus, notice of Goldwater’s allegations that the Tax 

was illegally levied was public knowledge by August 22, 2023.   

Third, although the Goldwater Institute did not send its August 17 letter on behalf of 

Taxpayer per se, Taxpayer states in his Complaint: (1) that he “is informed and believes, and 

on that basis alleges, that there has never been an election approving a secondary property 

tax to support the district,” and (2) that “[d]espite this lack of voter approval, the [District] 

has imposed a secondary property tax to support the District every year since 2021.” Id. at ¶¶ 

13-14. Considering that Taxpayer never brought action for similar taxes levied since 2021, it 

is reasonable to infer that Taxpayer read the Yuma Sun’s August 22, 2023 newspaper article 

about the Tax or saw the articles (or heard the broadcast) about the Tax published by KYMA 

and thus, either became aware of his potential claims against the District on or around 
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August 22, 2023 or was advised of those claims by Goldwater around that date. 

If Taxpayer learned of the Goldwater Institute’s allegations about the legality of the 

Tax on August 22, 2023, he had 180 days from that date, which is February 18, 2024, to file 

his notice of claim against the District. As of this writing, more than a week has transpired 

since expiration of the 180-day deadline.  The Taxpayer has the burden of proving that he 

filed his notice of claim within 180 days of when he reasonably believed his cause if action 

accrued, and barring that, his Complaint must be dismissed with prejudice.     

III. The Complaint Fails to Allege Facts Showing that the Tax was Subject to A.R.S. 
§ 48-1907(A)(6)’s Voter-Approval Requirement. 

Section 48-1907(A)(6)—the statute which Taxpayer claims requires voter approval 

for the Tax levied by the District—provides, in relevant part, that voter approval is necessary 

for a secondary property tax when the District imposes such tax “for the purpose of 

funding the operation and maintenance of a hospital . . . that is owned or operated by 

the District” (emphasis added). Here, Taxpayer does not allege that the District imposed the 

Tax to operate or maintain a hospital.  Instead, Taxpayer alleges that the District imposed the 

Tax “to pay the District’s legal fees for its ongoing litigation against YRMC.” Complaint, at 

¶ 15. Such allegations, no matter how favorably construed in Taxpayer’s favor, do not fall 

within the scope § 48-1907(A)(6)’s plain language, for by its very terms, § 48-1907(A)(6) 

specifies that voter approval for a secondary property tax is only required where a District is 

seeking funds “for the operation and maintenance of a hospital” and Taxpayer admits that 

instead, the District imposed the Tax “to pay the District’s legal fees for its ongoing litigation 

against YRMC.” Put another way, the requirement for voter approval of the tax referenced in 

§ 48-1907(A)(6) (“operation and maintenance of a hospital”) does not apply to the District’s 

rationale for imposing the Tax (“to pay the District’s legal fees for its ongoing litigation 

against YRMC”).   

While the District does indeed own a hospital in Yuma (the “Hospital”), it leases that 

Hospital to YRMC, who in turn, operates and maintains the Hospital.  Since the District does 

not operate or maintain the Hospital, the District has never sought authority under § 
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1907(A)(6) to levy the Tax.2 Instead, the District’s authority to levy the Tax arises under § 

48-1914, which requires the County to levy a property tax on behalf of the District, “to meet 

the financial needs of the District.” A.R.S. § 48-1914 does not even mention the operation 

and maintenance of a hospital. Despite the foregoing, Taxpayer contends that the District 

impermissibly relied on § 48-1914(A) to levy the Tax because he claims that § 48-1914(A) is 

subject to § 48-1907(A)(6)’s voter-approval requirement. This argument misreads A.R.S. § 

48-1914, which provides, in pertinent part, as follows: 

A. Annually, not later than July 15, the board of directors [of the District] 
shall furnish to the board of supervisors of the county in which the district 
or any part thereof is located a report of the operation of the district for the past 
year together with an estimate in writing of the amount of money needed to 
be raised by taxation for all purposes required or authorized by this article 
[A.R.S. §§ 48-1901 to 1919] during the next year.  

B. The board of supervisors of each county where a district or part thereof is 
located shall thereupon levy upon the taxable property of the district a tax 
which will, together with other funds on hand or which will accrue during the 
ensuing fiscal year, exclusive of reserves, provide sufficient funds to meet 
the financial needs of the district as provided under subsection A. The tax 
shall be computed, entered upon the tax rolls and collected in the same manner 
as other secondary property taxes in the respective county or counties in which 
the district or part thereof is located. Monies collected on behalf of the district 
shall be remitted promptly to and shall be handled by the county treasurer of 
the organizing county as other special district funds are handled. The district 
shall be governed by the budget limitation laws of the state. 

(emphasis added) (material in brackets supplied for clarity).  Read in tandem, subsections 

(A) and (B) of § 48-1914 authorize and require the District to determine the amount of any 

secondary property tax levied for any purpose “required or authorized” under A.R.S. §§ 48-

1901 to 1919, which comprise the entirety of the enabling legislation for hospital districts. 

And having made no reference to voter approval in § 48-1914, the legislature clearly 

intended that unless otherwise specified in the particular statute justifying imposition of a 

levy, no voter approval was required for such levy. This conclusion is especially apt 

 
2 A copy of the District’s lease of the Hospital to YRMC is attached for the Court’s reference 
as Exhibit F. The lease reflects that YRMC shall operate and maintain the Hospital for the 
duration of the Lease, whose term expires August 15, 2043.  See Exhibit F, at Recital K 
(YRMC to lease the Hospital from the District for purposes of operating it) and §§ 2 
(YRMC’s lease of Hospital from District) and 6.1 (YRMC to operate the Hospital) and 
Second Amendment (extending lease term to 2043).  
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considering § 48-1914’s legislative history, cases interpreting the District’s taxing authority, 

and Arizona special taxing district law generally.   

A. Legislative History Supports the Contention that Voter Approval Is Not 
Required to Fund a District’s Operational Expenses 

When first enacted in 1949, the District’s enabling legislation (§§ 48-1901 et seq.) did 

not contain any requirement for a public vote before a tax to support a hospital district was 

imposed.  Instead, that legislation simply stated that the District would be funded by a tax to 

support the District, as is currently provided by § 48-1914(A)–(B).  See Hospital District Act 

of 1949, Sec. 13, attached hereto as Exhibit G.  This taxing authority language has remained 

nearly unchanged in the 70 plus years since its enactment.  And while the District’s enabling 

legislation since has been amended to require elections for two specific types of Hospital 

District tax levies, neither of these amendments applies generally to all Hospital District tax 

levies. See e.g., A.R.S. § 48-1907(A)(6) (requiring election to impose a property tax for 

purposes of “funding the operation and maintenance of a hospital”) and A.R.S. § 48-1910(C) 

(requiring an election to impose a transaction privilege tax to support the district in counties 

with populations under 45,000 (and in which no more than 6% of the real property is subject 

to taxation)).   

There is good reason the Hospital District's enabling legislation requires some tax 

levies to be approved by the voters while others do not.  For example, it makes sense that in 

the circumstances at issue in § 48-1907(A)(6), where a district is seeking the tens (or 

hundreds) of millions of dollars necessary to operate and maintain a hospital, the enormous 

cost of such an endeavor (as well as the corresponding enormous size of the levy) warrants a 

vote of the electorate.  In contrast, the costs to merely operate the District (as opposed to 

running a hospital or issuing bonds) are so minute that no election is warranted for a levy to 

sustain the District's operations, except in the circumstance referenced in § 48-1910(C), 

where a district is situated in such an unpopulated county that it needs to impose a 

transaction privilege tax on top of a property tax to sustain the district's operations. 
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B. Caselaw Holds that No Voter Approval Is Required for a Hospital District 
to Levy a Tax to Cover its Expenses 

In Roberts v. Spray, 71 Ariz. 60, 67 (1950), the Arizona Supreme Court considered a 

challenge to the Hospital District Act of 1949 (the “Act”), in part on the basis that “said Act 

does not distinctly state the tax imposed nor the object for which said tax shall be applied” 

and the Court considered whether the tax could be imposed to operate a hospital.  Id. at 64.  

The Court found that a hospital district had no express or implied power to operate a hospital 

under the Act and could not impose a tax or bond for that purpose.  Id. at 66–67.  More 

important to the instant analysis, the Court also found that the Act's taxing authority, which 

required no voter approval, was sufficiently clear: 

[T]he Act creating the hospital district provides how and for what purpose 
taxes may be levied, specifically limiting the amount of the levy to take care 
of items set up in the budget presented by the board of directors of the district 
to the board of supervisors. The levy is therein limited to a tax ‘sufficient in 
amount together with other funds on hand or accruing during the ensuing fiscal 
year, exclusive of reservations, to meet the obligations of the district.’ 

Id. at 67 (emphasis added). 

It was not until 1981 that “the Arizona Legislature for the first time gave hospital 

districts statutory authority to operate their own hospitals and impose secondary property 

taxes to fund their operation and maintenance.”  Atchison, Topeka & Santa Fe Ry. Co. v. 

Arizona Dep't of Revenue, 162 Ariz. 127, 134 (App. 1989), disapproved of on a different 

issue by Bromley Grp., Ltd v. Arizona Dep't of Revenue, 170 Ariz. 532 (App. 1991).  

However, with this new authority to operate and maintain a hospital, the Legislature 

“condition[ed] that authority only on initial approval and periodic reapproval by a majority 

of the district's qualified electors.”  Acheson, 162 Ariz. at 135.  Nevertheless, the 1981 

amendment did not affect the existing authority of a hospital district to estimate the amount 

of money needed to be raised by taxation, and the related requirement that the county board 

of supervisors levy a tax on behalf of the district, sufficient “to meet the obligations of the 

district.”  See Roberts, 71 Ariz. at 67; see also Prescott Newspapers, Inc. v. Yavapai Cinty. 

Hosp. Ass'n, 163 Ariz. 33, 35 (App. 1989) (stating that “[t]he Yavapai County Board of 
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Supervisors may levy taxes for the support of the Hospital District, and the District itself has 

the power to levy taxes. A.R.S. §§ 48-1907(6) and 48-1914(B)” and noting that a prior 

hospital district tax was levied “for the payment of organization expenses incurred when the 

District was created. . .”). 

Thus, as specified in § 48-1914(A)–(B), no election needs to be held to impose a 

property tax “to meet the financial needs of the district.”  All that is required is that the 

District provide the Board with an estimate of the amount of money needed to be raised by 

taxation during the ensuing fiscal year for any purpose “required or authorized” under A.R.S. 

§§ 48-1901 to 1919, and for the Board to then levy a tax sufficient to meet those financial 

needs of the District.  See A.R.S. § 48-1914(A)–(B).   

As alleged in the Complaint, the District levied the Tax for the purpose of funding 

ongoing litigation against YRMC arising from the District’s lease of the Hospital to YRMC, 

not to operate and maintain the Hospital.  The District’s lease with YRMC is authorized 

pursuant to A.R.S. §§ 48-1907(A)(3) and -1910(B).  Unlike § 48-1907(A)(6), neither § 48-

1907(A)(3) nor -1910(B) requires voter authorization and neither authorizes the District to 

“fund the operation or maintenance” of its hospital.  Instead, § 48-1907(A)(3) authorizes the 

District to create leasehold interests in its property and 48-1910(B) authorizes the District to 

lease its hospital and equipment.  Additionally, the District is specifically authorized to 

“[s]ue and be sued in all courts and places and in all actions and proceedings.” A.R.S. § 48-

1907(A)(2). The District is, therefore, authorized to defend itself in any lawsuit, and pursuant 

to A.R.S. § 48-1914(A)–(B), a tax can be levied to support “all purposes . . . authorized” by 

the hospital district enabling legislation. It is notable that A.R.S. § 48-1914 allows taxes for 

all authorized purposes. However, A.R.S. § 48-1907(A)(6), which requires voter approval, 

states that it applies only to taxes “for the purpose of funding the operation and maintenance 

of a hospital.” Clearly, the taxing authority under A.R.S. § 48-1914 is meant to apply broadly 

to all authorized purposes, while the voter approval requirement of § 48-1907(A)(6) is 

limited only to taxes that are for the purpose of funding the operation or maintenance of a 

hospital.  
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Here, there is no allegation that the Tax was instituted to fund the operation or 

maintenance of the Hospital, and indeed, no such allegation could be made since YRMC 

operates and maintains the Hospital, not the District. Therefore, the voter requirement under 

§ 48-1910(B) is inapplicable to the Tax. 

C. Requiring Voter Approval of Special Taxing District Tax Levies Is the 
Exception, Not the Rule 

That special taxing districts can impose taxes without voter approval for some 

reasons, most often, to fund their districts, is not unique to hospital districts.  No voter 

approvals are required for district expense tax levies for Antinoxious Weed Districts (§ 48-

319), Fire Districts (§ 48-807(F)), County Improvement Districts (§ 48-955), Community 

Park Maintenance Districts (§ 48-1210), Cotton Control Pest Districts (§ 48-1309), Power 

Districts (§ 48-1593), Sanitary Districts (§ 48-2026), Agricultural Improvement Districts (§ 

48-2414), Drainage and Flood Protection Districts (§§ 48-2704, -2735), Irrigation and Water 

Conservation Districts (§ 48-3151), Irrigation Water Delivery Districts (§ 48-3473), and 

County Free Library Districts (§ 48-3903).3  

In contrast, just like § 48-1907(A)(6), which requires voter approval for a hospital 

district to operate and maintain a hospital, two tax levies imposed by other types of special 

tax districts also require voter approval to fund the operation and maintenance of health care 

facilities.  See, e.g., § 48-5565(A)-(B) (the majority of a Special Health Care District’s 

qualified electors must vote to approve the initial imposition of a levy for a special health 

care district for purposes of maintaining and operating the district’s facilities); § 48-2223 

(same for operation and maintenance of a Health Care District’s ambulance service or 

combined medical clinic).  It is telling that across all special taxing districts authorized under 

Title 48, voter approval for a property tax is only required when the district is requesting that 

a tax underwrite the district’s maintenance and operation of health care facilities rather than 

to merely to underwrite the district’s expenses.      

 
3 Indeed, a decision that separate voter authorization is required for a district to fund itself 
could have wide ranging impacts to these other special taxing districts. 
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IV. Conclusion 

 Having failed to file a notice of his claims against the District in accordance with 

A.R.S. § 12-821.01, this Court must dismiss Taxpayer’s Complaint. Further, because it is 

reasonable to presume that Taxpayer’s causes of action against the District began to toll upon 

the Board of Supervisor’s August 21, 2023 public hearing about the Goldwater Institute’s 

contention that the Tax was illegal, or at the very least, upon publication of the Yuma Sun’s 

August 22, 2023 article (or KYMA’s broadcast or internet piece) discussing Goldwater’s 

allegations, and more than 180 days having elapsed since August 22, 2023, this Court should 

rule, in the absence of competent evidence proffered by Taxpayer to the contrary, that 

Taxpayer’s Complaint be dismissed, with prejudice for failure to provide notice of his claims 

within A.R.S. § 12-821.01’s 180-day deadline. 

Completely apart from the procedural defects of the Complaint, this Court should also 

dismiss the Complaint for failure to state a claim upon which relief can be granted.  Having 

conceded that the District levied the Tax for the distinct purpose of funding ongoing 

litigation against YRMC, rather than for the “operation and maintenance of a hospital,” 

Taxpayer cannot plausibly claim that the Tax was subject to § 48-1907(A)(6)’s voter-

approval requirement.  As discussed, voter-approval is required only when the District seeks 

to impose a tax “for the purpose of funding the operation and maintenance of a hospital . . . 

that is owned or operated by the District” which is not the situation here.  The Complaint 

thus fails to allege sufficient facts showing that the Tax was unlawfully imposed on 

Taxpayer. Consequently, this Court must dismiss Taxpayer’s Complaint, and such dismissal 

should be with prejudice since no facts can be adduced reflecting that the Tax was imposed 

to operate and maintain a hospital.  

 RESPECTFULLY SUBMITTED this 26th day of February 2024. 

// 

// 

// 

// 
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By /s/ Marc R. Lieberman 
Paul S. Gerding, Jr. 
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8601 North Scottsdale Rd., Suite 300 
Scottsdale, AZ  85253-2742 
 
Attorneys for Defendant Yuma County 
Hospital District No. 1 
 

 
Original e-filed this 26th day of February 2024 with the  
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Jonathan Riches, Esq. 
John Thorpe, Esq. 
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at the Goldwater Institute 
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Jerry Fries, Esq. 
Chief Counsel, Tax Division 
Office of the Attorney General 
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Phoenix, AZ  85004-1592 
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William Kerekes, Esq. 
Chief Civil Deputy County Attorney 
Office of the Yuma County Attorney 
250 W. 2nd Street, Suite G 
Yuma, AZ  85364-2235 
Bill.kerekes@yumacountyaz.gov  
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YCAttyCivil@yumacountyaz.gov 
Attorney for Yuma County 
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