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IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF TEXAS
FORT WORTH DIVISION

CARROLL INDEPENDENT SCHOOL
DISTRICT,

Plaintiff,
V.

UNITED STATES DEPARTMENT OF
EDUCATION; MIGUEL CARDONA, in his
official capacity as Secretary of the

United States Department of
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Defendants.
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INTEREST OF AMICI CURIAE
The interests of amici are set forth in the accompanying motion for leave to file.
INTRODUCTION AND SUMMARY OF ARGUMENT

This Court should universally stay the August 1, 2024, effective date of the Final Rule,
which interprets Title IX as prohibiting discrimination based on “sex” to effectively® redefine sex
as including sextual orientation and gender-identity. This Rule is, of course, controversial and has
led to nationwide litigation, which has left school districts and states in uncertainty regarding the
current state of the law.

This confusion is compounded by the fact that the injunction granted in Kansas v. U.S.
Department of Education, No. 24-4041-JWB, 2024 WL 3273285 (D. Kan., July 2, 2024), includes
associations as well as states. There, the court enjoined the Final Rule and stayed the effective date
of August 1, 2024, with respect to Kansas, Alaska, Utah, and Wyoming, and against any school
“attended by the members of Young America’s Foundation or Female Athletes United, as well as
the schools attended by the children of the members of Moms for Liberty.” Id. at 22. This leads to
a confusing situation: the status of the law for a school outside of those states (or other states which
have received injunctions in other cases) is based entirely on whether a student in the district
belongs to these two private organizations, or has a parent who is a Mom’s for Liberty member.

Remarkably, it appears that the Kansas District Court does not know which schools these
are See Kansas, 2024 WL 3273285, at *22. The Court ordered the parties to submit lists of those
schools or before July 15, after it issued its injunction, meaning that an injunction was in place

before the court even knew to whom it did or could apply. Naturally, students can move from

2 Although the DOE maintains that the Rule does not define “sex,” Draft Tr. Of July 8, 2024,
Hr’g at 49, the only reasonable conclusion from the Final Rule holistically is that the definition
“sex” includes not just biological sex, but gender-identity and sexual orientation.
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school to school, too, leading to a situation in which a school’s requirements under the law can
change in an instant based on who attends a school in the district.

That is untenable. The correct option is a universal stay, which in addition to being more
practical given the current patchwork of litigation, is required under the Administrative Procedure
Act (“APA”). Ultimately, if a plaintiff is successful on the merits, a court may “set aside” a final
rule—which is a universal remedy, because if an agency did not follow the proper procedure in
enacting a rule, that failure is not specific to any party. If the ultimate relief is necessarily universal,
there is no reason the preliminary relief under the APA should be different—especially absent any
textual directive for a more limited remedy.

Thus, this Court should enter a universal stay of the Final Rule’s effective date under the
APA.

ARGUMENT
I. The APA requires universal, rather than plaintiff-specific relief.

This Court ordered supplemental briefing regarding whether a stay issued pursuant to 5
U.S.C. § 705 can be limited to the specific Plaintiff before the Court or if the Section 705 stay is
inherently universal. See Carroll Indp. Sch. Dist. v. U.S. Dept of Educ., No. 4: 24-cv-00461-0,
2024 WL 3381901, at *8 (N.D. Tex. July 11, 2024). The answer, as the Fifth Circuit declared earlier
this year, is that a stay under Section 705 must be universal. See Career Coll. and Schs. of Tex. v.
U.S Dep t of Educ., 98 F.4th 220, 255-56 (5th Cir. 2024). Thus, this Court should stay the effective
date of the Final Rule universally.

The APA gives judges power to “issue all necessary and appropriate process to postpone
the effective date of an agency action or to preserve status or rights pending conclusions of the

review proceedings.” 5 U.S.C. § 705. This is the main preliminary relief available under the APA.
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This alone does not say whether a stay be universal or party specific, but when read alongside
Section 706—which deals with permanent relief—the answer becomes clear: Section 706
empowers a court to “hold unlawful and set aside agency action” that is “arbitrary, capricious, an
abuse of discretion .... contrary to constitution right, power, privilege, or immunity ... [or] in
excess of statutory jurisdiction.” That is a significant power. Its extent has been noted by courts
over the decades since the APA’s enactment. See, e.g., Earth Island Inst. v. Ruthenbeck, 490 F.3d
687, 699 (9th Cir. 2007), rev’d on other grounds sub nom. Summers v. Earth Island Inst., 555 U.S.
488 (2009) (noting that courts are “compelled” to issue “nationwide” relief under the APA with
respect to unlawful agency action).

Some lower courts have expressed confusion and bewilderment at government arguments
that a rule could be “set aside” only for one set of plaintiffs. O.4. v. Trump, 404 F. Supp. 3d 109,
153 (D.D.C. 2019) (“[T]he Court would be at a loss to understand what it would mean to vacate a
regulation, but only as applied to the parties before the Court?”’); N.M. Health Connections v. U.S.
Dep t of Health & Human Servs., 340 F. Supp. 3d 1112, 1183 (D.N.M. 2018) (“The Court does not
know how a court vacates a rule only as to one state, one district, or one part.”); see also Mila
Sohoni, The Power to Vacate a Rule, 88 Geo. Wash. L. Rev. 1121, 1175 (2020) (“some courts have
expressed frank bewilderment at the idea that rules could be set aside only as to the plaintiffs.”).
Even staunch critics of universal injunctions outside of the APA, and of robust judicial power more
generally, acknowledge the sweeping power of Sections 705 and 706. See, e.g., Jonathan Mitchell,
The Writ-of-Erasure Fallacy, 104 Va. L. Rev. 933, 1013 (2018) (under section 705, “the
disapproved agency action is treated as though it had never happened.”).

The Fifth Circuit has held that the set-aside language is inherently universal and thus that

the APA’s stay provisions are likewise universal, as they are the preliminary step once a party has
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shown a likelihood of success on the merits. In Career Coll., 98 F.4th at 255, the court explained
“[n]Jothing in the text of Section 705, nor of Section 706, suggests that either preliminary or
ultimate relief under the APA needs to be limited to” the parties only. Rather, “the scope of
preliminary relief under Section 705 aligns with the scope of ultimate relief under Section 706,
which is not party-restricted and allows a court to ‘set aside’ an unlawful agency action.” Id. The
court further explained the logic of this universal relief as the court concluded that the challenged
rules were “almost certainly unlawful” and “apply to all Title I'V participants and are thus almost
certainly unlawful as to all Title IV participants.” /d. at 256 (emphasis added).

That same logic applies here. This Court, like others, has found that the Final Rule is likely
unlawful and/or unconstitutional. See Carroll Indp. Sch. Dist., 2024 WL 3381901; Kansas, 2024
WL 3273285; Texas v. Cardona, No. 4:23-cv-00604-0O, 2024 WL 2947022 (N.D. Tex. June 11,
2024); Louisiana v. U.S. Dep t of Educ., No. 3:24-CV-00563, 2024 WL 2978786 (W.D. La. June
13, 2024); Tennessee v. Cardona, No. 2: 24-072-DCR, 2024 WL 3019146 (N.D. Tenn. June 17,
2024). Thus, this Court should enter a universal stay of the Final Rule’s effective date.

IL. Even if Section 705 and Section 706 do not require universal relief, a universal stay
would still be warranted under the circumstances.

Multiple federal courts have held that the Final Rule is likely unlawful and/or
unconstitutional. In so holding, those courts have issued injunctions that protect a number of states
and associations from having the Final Rule in effect in their state or school districts. But none of
these injunctions or stays have been universal. That has led to a confusing patchwork situation:
what is supposed to be a nationwide Final Rule is not actually being applied equally nationwide.

Currently, the Rule is preliminarily enjoined in:

e Kansas, Alaska, Utah, Wyoming, Kansas, 2024 WL 3273285, at *22;
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e Tennessee, Kentucky, Ohio, Indiana, Virginia, West Virginia, Tennessee, 2024 WL
3019146, at *44;

e Louisiana, Mississippi, Montana, Idaho, Louisiana, at 2024 WL 2978786. *21; and

o Texas, Texas v. United States, No. 2:24-CV-86-Z, 2024 WL 3405342, at *16 (N.D.
Tex. July 11, 2024).

That means the Rule is now enjoined in 15 states. But some school districts outside those
states will also have the Rule enjoined based on the identity of their students (which could
fluctuate).

Associations also challenged the Final Rule, and in Kansas, the court enjoined the Rule
with respect to any school where members of Young America’s Foundation or Female Athletes
United attend, or where a child of a member of Moms for Liberty attends. No. 24-4041-JWB, 2024
WL 3273285, at *22 (D. Kan., July 2, 2024). Consequently, school districts in states that have not
challenged the Rule will nevertheless be enjoined from implementing based on their student
populations, and even if neighboring schools are not bound by such a rule.

That is obviously a recipe for confusion. The 15 states in which the Rule is enjoined do not
neatly map onto federal circuit lines: Kansas is in the Tenth Circuit, but the injunction applies in
Alaska, which is in the Ninth Circuit; the injunction entered by the Tennessee District Court in the
Sixth Circuit applies in both Virginia and West Virginia, in the Fourth Circuit, and Indiana, in the
Seventh Circuit. And the injunction issued by the court in Louisiana governs in Montana and Idaho,
in the Ninth Circuit.

This chaos infringes on the rights of parents, among other things. Parents have a
fundamental right to control and direct the education and upbringing of their children. Troxel v.

Granville, 530 U.S. 578 (2000). To fully exercise their rights, they need access to information



Case 4:24-cv-00461-O Document 51 Filed 07/19/24 Page 10 of 12 PagelD 1139

about what rules, regulations, and laws apply to public schools where their children attend (or
would attend); that information is necessary to make adequately informed decisions about, e.g.,
whether one or another public school is still the best option for their children. The Final Rule has
already been found likely to violate these rights. See Tennessee, 2024 WL 3019146, at *30-31. But
with the patchwork of injunctions, parents may struggle to identify which states—and which
schools, given the associational plaintiffs—are covered. And that hinders their ability to choose
what educational options best fit their children. That alone is enough warrants employing the APA
stay option instead of further adding to the confusion.

Second, school districts are starting to take matters into their own hands, which will lead
to even more confusion. The Governing Board of the Dysart School District in Arizona* adopted
aresolution on July 11, 2024, affirming its commitment to the pre-Final Rule interpretation of Title
IX, formally determining that the Final Rule is contrary to the statutory text.* In other words, the
Governing Board has effectively declared that it will not implement the Final Rule. As Arizona is
not covered by an injunction, however, the Rule will go into effect—yet an injunction might sti//
cover the school district at some point, given that there may be a student who qualifies for the
Kansas injunction.

Things will only get more complicated as school districts struggle to follow the Final Rule
as they are required by law to do, but still ensure their policies respect the fundamental and

constitutionally protected rights of parents. The Dysart situation—Iikely to recur in other

3
4

Located about 30 miles northwest of Phoenix.

Madeleine Parrish, Dysart Schools’ Governing Board Publicly Opposes New Title IX Rules,
Arizona Republic (July 12, 2024), https://www.azcentral.com/story/news/local/surprise-
education/2024/07/12/dysart-school-board-opposes-new-federal-sex-discrimination-
rules/74371936007/.
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districts—may lead to a situation in which DOE is forced to sue a district to force compliance with
the Rule—a rule which has been enjoined or stayed in at least 15 other states.

All of this militates in favor of employing the APA powers instead of adding another layer
to the already complex, potentially conflicting mix of injunctions. Even if Section 705 and Section
706 when taken together did not require a universal stay, the prudential considerations warrant a
universal stay under those sections.

CONCLUSION

The Court should grant the Plaintiff’s request for a universal stay under the APA.

RESPECTFULLY SUBMITTED this 18th day of July, 2024 by:

/s/Robert Henneke
ROBERT HENNEKE

Texas Bar No. 24046058
rhenneke@texaspolicy.com
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CERTIFICATE OF SERVICE

I hereby certify that on July 18, 2024, I electronically filed the foregoing with the Clerk of
the Court for the U.S. District Court for the Northern District of Texas by using the CM/ECF

system, which will serve a copy of same on all counsel of record.

/s/Robert Henneke
ROBERT HENNEKE




