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IN THE SUPERIOR COURT OF THE STATE OF ARIZONA 
IN AND FOR THE COUNTY OF MARICOPA 

 
WILLOF THE PEOPLE, an Arizona 
political committee; JOEL EDMAN, a 
qualified elector, 
 
 Plaintiffs, 
 
 vs. 
 
STATE OF ARIZONA; and ADRIAN 
FONTES, in his official capacity as 
Secretary of State, 
 
 Defendants. 
 
 

 
Case No. CV2026-025791 
 
BRIEF AMICUS CURIAE OF 
GOLDWATER INSTITUTE IN 
SUPPORT OF DEEFENDANTS 
 
(Assigned to  
 The Honorable Julie Mata) 
 
 

 
INTRODUCTION AND SUMMARY OF ARGUMENT1 

 Plaintiffs’ causes of action are without merit and this case should be dismissed 

forthwith.  First, the fact that race-based contracting and other race-based policies are 

already illegal, as Plaintiffs correctly state in their Complaint (e.g., ¶¶ 10, 13, 19) is 

simply irrelevant to the legal sufficiency of HCR 2044, as the state is perfectly free to 

impose multiple prohibitions on the same social evil if it chooses.  Second, there is no 

merit to the notion that the First Amendment’s speech clause somehow forbids HCR 

2044’s prohibition on trainings, policies, and procedures that spend taxpayer money on, or 

that propagandize to state employees regarding, race-based blame and judgment.  The 

state is perfectly free to decide what speech it should or should not fund, and what 

trainings it should refrain from requiring its employees to submit to.  Finally, HCR 2044 

 
1 The identity and interest of amicus curiae is set forth in the accompanying motion for 
leave to file. 
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is focused on a single issue, and is not multiple amendments such as would violate the 

separate-vote requirement of Article XXI Section 1 of the Arizona Constitution. 

I. The state is free to impose multiple prohibitions on a single evil. 

 Plaintiffs repeatedly complain that HCR 2044 would prohibit race-based 

government decision-making in ways that are already forbidden by the Arizona 

Constitution.  Even assuming this is true, however, it is irrelevant, as the state is entirely 

free to prohibit the same social evil in different, overlapping ways.  In fact, Article II § 36 

of the Arizona Constitution, which forbids race-based detriments and privileges, certainly 

overlaps with Article II § 13, which forbids the state from granting any class of citizens 

special privileges or immunities not available to others.  It also arguably overlaps with the 

Due Process of Law Clause (art. II § 4), which forbids arbitrary action, since race-based 

decision-making is virtually always arbitrary.  Cf. Bolling v. Sharpe, 347 U.S. 497 (1954) 

(racial discrimination violates due process, independently of equal protection).  Thus it is 

simply irrelevant that HCR 2044 overlaps with existing prohibitions on racial 

discrimination. 
 
II. The First Amendment in no way protects the state’s “right” to promulgate 

messages advocating racial discrimination. 

HCR 2044 would prohibit the state from using its spending, contracting, or 

teaching powers to compel a person to voice support for racial discrimination.  

Specifically, it would forbid the state from (a) spending public moneys on, or (b) requiring 

employees (as a condition of employment), students (as a condition of admission or 

graduation), or contractors (as a condition of their working on public contracts), to 

participate in any process, in which people are required or expected to voice support for 

differential treatment of people based on race.  Plaintiffs’ contention (Complaint ¶ 30) that 

this somehow violates the First Amendment is legally frivolous. 

 The First Amendment plainly forbids the state compelling people to voice 

endorsement or support for political, social, religious, cultural, etc., practices or doctrines.  

See W. Virginia State Bd. of Educ. v. Barnette, 319 U.S. 624, 642 (1943) (“If there is any 
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fixed star in our constitutional constellation, it is that no official, high or petty, can 

prescribe what shall be orthodox in politics, nationalism, religion, or other matters of 

opinion or force citizens to confess by word or act their faith therein.”).  Not only can the 

state not force people to profess support for ideological doctrines, it also cannot pressure 

them into doing so by the use of funding or other actions that are tantamount to coercion.  

Cf. Lee v. Weisman, 505 U.S. 577, 588 (1992) (state may not use “subtle coercive 

pressures,” either); Pac. Gas & Elec. Co. v. Pub. Utilities Comm’n of Cal., 475 U.S. 1, 15-

16 (1986) (imposing intense “pressure” in a person to speak violates First Amendment).   

 Thus not only is HCR 2044’s prohibition on mandatory training sessions or other 

practices whereby individuals are required to profess support for race-based doctrines not 

a violation of the First Amendment, but it is plainly supported by the existing First 

Amendment law. 

 If Plaintiffs mean that the state and state actors have some sort of First Amendment 

right to engage in the practices that HCR 2044 forbids, the simple answer is that the First 

Amendment does not protect speech by the state or its actors.  The First Amendment, 

made applicable to the states through the Fourteenth Amendment, has never been held to 

somehow protect the government’s own “right” to speak against the “interference” of the 

people.  Estiverne v. Louisiana State Bar Ass’n, 863 F.2d 371, 379 (5th Cir. 1989) (“[T]he 

first amendment does not protect government speech.”)  Indeed, such a doctrine would be 

pernicious in the extreme, because it would restrict the people’s ability to constitutionally 

constrain their own government. 

 To be clear, HCR 2044 in no way implicates the right of private citizens to speak, 

or private organizations to promulgate ideas, or even to require members to agree to ideas, 

that “support … a theory or practice that advocates for the differential treatment of any 

individual or group of individuals on the basis of race or ethnicity,” or “formulation[s] of 

race-based diversity, equity and inclusion or intersectionality in contemporary American 

society beyond upholding the equal protection of the laws guaranteed by the Fourteenth 

Amendment of the Constitution of the United States,” or “the belief that a racially neutral 
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or colorblind law, policy or institution perpetuates racial oppression or injustice or race-

based privilege in contemporary American society.”  Individuals and private institutions 

would remain free to support and propagate such beliefs if they wish.  HCR 2044 simply 

proposes that the state shall not use taxpayer dollars to promulgate such beliefs, or require 

students, contractors, employees, etc., to support such ideas, or to “confess race-based 

privilege,” or to complete courses that teach these notions, etc.  The state is well within its 

right to impose such limits on itself. 

 Although the Complaint (at ¶ 30) characterizes HB 2044 as a form of viewpoint-

based speech restriction, the state is free to decide what speech to subsidize and what 

speech not so subsidize without transgressing the First Amendment.  See Nat'l Endowment 

for the Arts v. Finley, 524 U.S. 569, 585-88 (1998). 

 What’s more, given that “[d]istinctions between citizens solely because of their 

ancestry are by their very nature odious to a free people whose institutions are founded 

upon the doctrine of equality,” Hirabayashi v. United States, 320 U.S. 81, 100 (1943), it is 

objectively desirable that the state refrain from promulgating doctrines that support 

racially discriminatory policies, or that contend that colorblindness is somehow a bad 

thing.  One cannot expect to eradicate the evils of racial discrimination and its deplorable 

legacies by propagandizing in favor of a different, supposedly more “equitable” form of 

racial discrimination in the 21st century. 

 In 1997, when California voters were about to decide whether to adopt a 

constitutional ban on race-based contracting (the predecessor to the Arizona Civil Rights 

Act), a group of plaintiffs sued, arguing that the ban would violate the Fourteenth 

Amendment, which they claimed required states to treat different racial groups differently 

for “remedial” purposes.  The Ninth Circuit rejected the argument.  “The Constitution 

permits the people to grant a narrowly tailored racial preference only if they come forward 

with a compelling interest to back it up,” it said.  “The Fourteenth Amendment, lest we 

lose sight of the forest for the trees, does not require what it barely permits.”  Coal. for 

Econ. Equity v. Wilson, 122 F.3d 692, 709 (9th Cir. 1997) (emphasis added).  The same 
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can be said here: so much of state and federal constitutional law has made clear that the 

government may not discriminate against, or grant preferential treatment to, individuals 

on the basis of race, that it is frankly absurd to suggest that the First Amendment freezes 

in place the state’s funding of, or requiring attendance at, training sessions that teach 

Arizonans that they ought to treat people differently based on race. 

III. HCR 2044 is not multiple amendments. 

The Constitution forbids voters from adopting measures that are actually multiple 

amendments to the Constitution, and requires instead that amendments be separately 

adopted.  But HCR 2044 does not propose multiple amendments; it proposes a single 

amendment. 

 The rule is simple: if the provisions of a measure are “sufficiently related to a 

common purpose or principle that the proposal can be said to ‘constitute a consistent and 

workable whole on the general topic embraced,’” it satisfies Article XXI Section 1.  

McLaughlin v. Bennett, 225 Ariz. 351, 354 ¶ 8 (2010) (citation omitted).  HCR 2044 

easily passes this test.  Its provisions are centered around a single underlying evil: the use 

of state power and state resources to compel Arizonans to voice support for, or to be 

indoctrinated in, the idea that people should be treated differently on the basis of race—

i.e., that America is “structurally” and pervasively racist, and that drastic alterations to our 

constitutional structure and our free economy are necessary in order to overcome 

(supposedly pervasive) white supremacy.  These doctrines are not merely subversive of 

our constitutional guarantee of equal treatment, but are explicitly opposed to the 

fundamental principle of colorblindness2 which underlies the Fourteenth Amendment.  

See Students for Fair Admissions, Inc. v. President & Fellows of Harvard Coll., 600 U.S. 

181, 227 (2023) (“what one dissent denigrates as ‘rhetorical flourishes about 

colorblindness,’ are in fact the proud pronouncements of cases like Loving and Yick Wo, 

like Shelley and Bolling—they are defining statements of law.”) (cleaned up). 

 
2 See, e.g., Ibram Kendi, How to be an Antiracist 11 (2023) (“The language of color 
blindness—like the language of ‘not racist’—is a mask to hide when someone is being 
racist.”). 



 

6 
 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

 The “sufficiently related to a common purpose” test is not difficult to satisfy.  It 

requires only that the various provisions in HCR 2044 be “topically related,” and 

“sufficiently interrelated so as to form a consistent and workable proposition.”  

McLaughlin, 225 Ariz. at 354 ¶ 8 (cleaned up).  That is the case here.  The provisions all 

center around the state’s funding of, and requiring attendance or participation in, practices 

that promulgate (and put the state’s imprimatur on) doctrines of racial differentiation and 

blame, or that teach that racial equality and color-blind government should be replaced 

with a system that treats Arizonans differently based on the color of their skin.  These are 

all obviously related to the same topic.  They also form a consistent and workable 

proposition because all of the provisions address restrictions on state funding of such 

programs, or the state’s effectively requiring people to agree to such doctrines.  All these 

provisions are “qualitatively similar in their effect on the law,” and therefore meet the 

“sufficiently related to a common purpose” test.  Arizona Together v. Brewer, 214 Ariz. 

118, 123 ¶ 16 (2007). 

CONCLUSION 

This case should be dismissed. 

 

 
RESPECTFULLY SUBMITTED this 6th day of July 2026. 

 
 

GOLDWATER INSTITUTE 
 

/s/ Timothy Sandefur  
Timothy Sandefur (033670) 
Scharf-Norton Center for  
  Constitutional Litigation at the 
GOLDWATER INSTITUTE 
500 E. Coronado Rd. 
Phoenix, Arizona 85004 
Attorneys for Amicus Curiae Goldwater Institute 
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ORIGINAL E-FILED this __6th_ day of_____July_____, 2026, with a copy delivered via 
the ECF system to: 
 
James E. Baraton, II 
Jacqueline Mendez Soto 
Joshua A. Barro 
james@bartonmendezsoto.com 
jacqueline@bartonmendezsoto.com 
josh@bartonmendezsoto.com 
Attorneys for Plaintiffs 
 
Nathan T. Arrowsmith 
Kara Marie  
nathan.arrowsmith@azag.gov 
kara.karlson@azag.gov 
Attorneys for Defendants 
 
Kory Langhofer 
Thomas Basile 
kory@statecraftlaw.com 
tom@statecraftlaw.com 
Attorneys for Intervenors Steve Montenegro  
And Warren Petersen 
 
/s/ Sophia Lepore   
Sophia Lepore, Legal Assistant 
 


