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EXECUTIVE SUMMARY

The federal government is taking unprecedented steps to tighten its control over the 50 states
and the lives of every American. Under the U.S. Constitution, however, states are supposed to
be equal partners to the federal government in protecting individual rights. State sovereignty—
allowing each state to determine its own affairs—is a key part of ensuring that equal partnership
and is critical to protecting the form of government that Americans are guaranteed.

To keep our Founding Fathers' promises of life, liberty, and the pursuit of happiness alive,
Federalism DIY : 10 Ways for States to Check and Balance Washington proposes that citizens and
states adopt a comprehensive strategy to restore state sovereignty in our compound republic. The
report identifies the proper structural role of states and analyzes key court decisions to determine
how best to position states to resist federal overreach. From this analysis we can formulate a
comprehensive strategy of 10 tools to revive the American system of dual sovereignty. Below are
10 way states and citizens can restore that balance of power and do what’s best for the people
in your state.

(1) Enact state laws that protect individual liberty and take the federal government to court
to defend those laws;

(2) Establish taxpayer courts to enforce dual sovereignty based on taxpayer standing;

(3) Enact state civil rights laws;

(4) Establish constitutional defense councils;

(5) Enforce coordination rights enjoyed by state and local governments in existing federal

statutes;

(6) Force the federal government to commandeer state officials in order to enforce
unconstitutional federal laws;

(7) Empower the people by repealing state and local laws that the federal government tries
to leverage;

(8) Challenge, limit or eliminate the power of state officials to accept conditional federal
grant money;



(9) Amend the U.S. Constitution to limit the federal government; and

(10) Resist federal overreach through interstate compacts that coordinate the adoption of
the foregoing tactics, define and secure individual rights, carve our entire regions from the
reach of federal regulations, and redesign federal programs.

INTRODUCTION

There was a time when the federal government was outwardly focused and otherwise geared to
ensuring free trade and harmony among the states. The states, in turn, were structured to focus
on internal governance. That vision of our republic is obsolete.

The federal government’s attention has turned obsessively inward. The Centers for Disease
Control and Prevention (CDC) now prod local government to adopt obesity zoning, urging
the creation of “red light districts” for fast-food restaurants.! A phalanx of other federal agencies
concocts visions of utopian land use planning in the form of “smart growth” schemes for high-
density urban living, light rail, and untouchable rural expanses.? Not to be outdone, beginning
in 2014, the Department of Health and Human Services (HHS) will require just about every
living human being to purchase medical insurance under pain of penalties enforced by the
Internal Revenue Service.?

These are just the latest iterations of the explosion of federal micromanagement of internal
governance that began in 1937. The federal government now routinely preempts, displaces, or
co-opts state and local government with regard to agriculture, manufacturing, crime, commerce,
property, and economic or lifestyle choices. But this is not what the Founders intended.

Interwoven throughout the Constitution is the undeniable recognition of the states and the
federal government as separate and distinct governmental bodies.* The Founders were very clear

about which powers were assigned to the federal government and the states respectively. As
James Madison described in Federalist No. 45,

The powers delegated by the proposed Constitution to the federal government are few and
defined. Those which are to remain to the state governments are numerous and indefinite. ...
The powers reserved to the several States will extend to all the objects which, in the ordinary
course of affairs, concern the lives, liberties and properties of the people, and the internal
order improvement, and prosperity of the State.

Nevertheless, the federal government today claims the power to displace state sovereignty
virtually at will, based on the Constitution’s “Supremacy Clause.”



The Supremacy Clause provides that “this Constitution, and the Laws of the United States
which shall be made in Pursuance thereof ... shall be the supreme Law of the Land; and the
Judges in every State shall be bound thereby, any Thing in the Constitution or Laws of any
State to the Contrary notwithstanding.”® As such, the federal government’s reliance upon the
Supremacy Clause begs the question: What authority does the Constitution give the federal
government to enact laws that displace state sovereignty? We know at least this much about
the answer: Notwithstanding what powers may have been delegated to Congress or what
limitations may have been imposed on the states by the Constitution,” the letter and spirit of
the Constitution guarantees the preservation of state sovereignty. This guarantee requires the
maintenance of a “compound republic” that vertically separates powers between the states and
the federal government.® Therefore, under the Supremacy Clause, the federal government was
meant to be supreme only within the narrow scope of its few and enumerated powers. And
despite modern interpretations of the Constitution to the contrary, the states were meant to
be supreme with respect to all other powers of government. But with the federal government
dictating the zoning of fast-food restaurants, designing the ideal city, and managing health care,
this balance of power has been lost. The resulting constitutional disequilibrium dangerously and
imprudently concentrates power in the federal government.

Federalism DIY furnishes a comprehensive strategy to restore the Founders' vision of dual
sovereignty to protect individual liberty. The following discussion first identifies the proper
structural role of state sovereignty in our federalist system. It does so by examining the extent of
federal domination of the states, the genesis of the Constitution, and the development of current
interpretations of that founding document. Then, the key court decisions both overturning and
protecting state sovereignty are analyzed to determine how best to position states to resist federal
overreach. This analysis reveals that significant opportunities exist to resist federal overreach
through the adoption of 10 tactical tools.

WHAT'’S AT STAKE: OBAMA HEALTH CARE PROGRAM CASE STUDY

The accumulation of all powers, legislative, executive, and judiciary, in the same hands, whether of one,
a few, or many, and whether hereditary, self appointed, or elective, may justly be pronounced the very
definition of tyranny. Were the federal Constitution, therefore, really chargeable with the accumulation
of power, or with a mixture of powers, having a dangerous tendency to such an accumulation, no
further arguments would be necessary to inspire a universal reprobation of the system.

—James Madison, The Federalist No. 47




More than turf battles between the states and the federal government are at stake. Imbalanced
federal supremacy enables power to be concentrated dangerously. A case in point is the creation
of the Independent Payment Advisory Board (IPAB) by the Patient Protection and Affordable
Care Act, commonly known as the federal health care law or “ObamaCare.”

For most of this nation’s history, the regulation of both health care and insurance were
recognized as powers reserved to the states.” Until 1944, the Supreme Court held firm to the
ruling that Congress could not regulate the issuance of insurance policies under its Commerce
Clause powers."” And the Court has not yet disowned the declaration in Lambert v. Yellowly
that “obviously, direct control of medical practice in the states is beyond the power of the
federal government.”"! Nevertheless, the federal government regularly preempts state insurance
regulations under the Employee Retirement Income Security Act of 1974." Federal funding
and indirect federal regulation of health care has become routine since the Medicare health
insurance program was established as part of the Social Security Act of 1965. It was only a
matter of time before the federal government created an agency like IPAB.

IPAB’s purpose is to control the spiraling health care costs incurred by the federal Medicare
health insurance program. But IPAB is not just another federal agency. IPAB concentrates an
unprecedented amount of power in the hands of 15 unelected officials appointed by the President."

Although some commentators have asserted that IPAB’s powers are limited to reducing federal
spending on Medicare,'* IPAB is actually broadly empowered to wield any power of government
that is reasonably related to reducing expenditures on the Medicare program according to a cost
containment schedule.” Shortly after passage of the federal health care law in April 2010, the
Centers for Medicare and Medicaid Services published a comprehensive report finding that
private and public health care costs are interconnected.'® On the basis of this report, and in view
of the wide berth federal courts give to administrative agency rulemaking,'” IPAB could easily
claim broad power to regulate private health care and insurance markets as being “reasonably
related” to containing the costs of the Medicare program. Such power could include the
wholesale administrative displacement of state sovereignty in the fields of health care and health
insurance.'® Indeed, given the interconnectedness of the economy as a whole, IPAB could claim
powers that go well beyond regulating public and private health care and insurance markets as
reasonably related to containing the costs of the Medicare program. And yet, the federal health
care law effectively eliminates or minimizes any check or balance on IPAB’s authority.

Beginning in 2014, IPAB will exercise its regulatory authority by making “detailed and specific
proposals” to the President and Congress."” These proposals are not merely advisory; if proposed
at the beginning of the legislative session, IPAB’s proposals and recommendations automatically
become law unless Congress amends them within eight months, or by August 15 of each
successive session.”” At the same time, Congress is hamstrung in attempting to amend any IPAB



proposal by a series of parliamentary rules limiting debate, imposing technical requirements for
any amendment, and requiring supermajority votes to pass any amendment.*’

The Federal health care law thus minimizes legislative deliberation while maximizing and
leveraging the gridlock naturally produced by the legislative process to ensure that the proposals
of an unelected body will be quickly ushered into law. It thereby undermines and inverts the
checks and balances built into the legislative process. And just in case Congress tries to sidestep
this process and attempts to disband IPAB, the Federal health care law prohibits any attempt
to repeal of the laws that created IPAB until 2017, and only if a specifically worded “joint
resolution” to that effect is proposed before February 1 of that year.”? Finally, not only does the
federal health care law presume to vest IPAB with vast powers free from an effective legislative
check, it also bestows immunity from administrative and judicial review upon IPAB’s proposals
and recommendations.”

In practical effect, the federal health care law vests in the unelected IPAB officials not only
the reserved powers of the states to regulate health care and health insurance, but also the
whole executive, legislative, and judicial power related to its cost containment mandate. IPAB
thus dissolves both horizontal and vertical separations of power. IPAB satisfies James Madison’s
definition of tyranny and almost certainly would have earned “universal reprobation” from the
Founders.?* Unfortunately, the dangerous concentration of power in IPAB is not an aberration.

THE DANGEROUS DOMINANCE OF THE FEDERAL GOVERNMENT

The federal government exercises direct control over the states through federal laws that override
(preempt) state laws under the Supremacy Clause (federal mandates), as well as through the
indirect means of conditional federal grants, which impose federal requirements on state and
local government as a condition of access to federal funding.” Even unconditional federal grants,
or “block grants,” influence state and local government to serve federal priorities by divorcing
their policies from what would likely be politically sustainable at the state and local level.*
Consequently, the dominance of the federal government over state and local governments should
be measured both by the number of preemption laws in place and by the percentage of state and
local spending that is funded by federal grants, both conditionally and unconditionally.

Dominance through Preemptive Lawmaking

A study of federal preemption laws shows that “439 significant preemption statutes have been
enacted by the Congress” between 1789 and 1992.%7 Seventy-six percent of these laws (333)*
were enacted during and after 1937.% The proliferation and classification of federal preemption
laws between 1789 through 1999 (estimated) is depicted in Figure 1.



FIGURE 1

Source: U.S. Advisory Commission on Intergovernmental Relations (1990-99 estimated).

According to the U.S. Advisory Commission on Intergovernmental Relations, the factors that
have caused the proliferation of federal preemption include:

(1) the general trend of increased federal regulation;

(2) the loosening of constitutional restraints on congressional power;

(3) the Congress’ constitutional obligations to protect rights nationwide;

(4) the reduced fiscal capability of the federal government, resulting in a turn to regulation
to accomplish objectives;

(5) the opening of new fields of federal regulation in recent decades;

(6) the proliferation of interest groups in Washington;

(7) public concern about the nation’s competitive position in the world economy;

(

8) small-state concerns about the adverse impacts of big-state regulation



(9) bipartisan support for preemptions of different types; and

(10) the popularity of many preemptions, such as health, safety, and environmental

protection.”

By 2000, federal preemption of state and local law was becoming so extensive that U.S. Senator
Fred Thompson proposed a Federalism Accountability Act to prohibit committee consideration
of any bill without a detailed report on its preemption potential.*®

Of course, not every federal preemption law is necessarily inconsistent with the balance of power
the Founders struck between the federal government and the states. Congress propetly preempts
state laws that hinder or interfere with free trade among the states, such as state taxes or local
licensing and monopoly schemes that impede out-of-state competition, as well as state laws
that interfere with fundamental freedoms.?® Furthermore, when it comes to outward-looking
powers vested in the federal government, such as defense, foreign relations, or immigration and
naturalization powers, a strong form of federal preemption usually is consistent with a legitimate
understanding of Congress’ powers and an appreciation of limitations the Constitution imposes
on state sovereignty.>* Nevertheless, a review of the 469 major preemption statutes the federal
government enacted between 1789 and 1992 reveals that a substantial number, nearly 30
percent (130), flout these principles and instead give the federal government the power to
displace state and local policies concerning primarily or wholly local concerns.”

The Safe Drinking Water Act Amendments of 1986, for example, directed states to enforce a
prohibition on the use of lead pipes, solder, and flux in any public water system “through state
or local plumbing codes, or such other means of enforcement as the state may determine to be
appropriate.”*® Other examples of local policy-focused federal preemption laws include An Act
to Regulate Certain Devices on Household Refrigerators,” Condominium and Cooperative
Conversion Protection and Abuse Relief Act,® Soft Drink Interbrand Competition Act,”
Fastener Quality Act,* National Mobile Home Construction and Safety Standards Act,*' Swine
Health Protection Act (An Act to Regulate the Feeding of Garbage to Swine),** Degradable
Plastic Ring Carriers Act,” Animal Welfare Act,* and the Peer Review Improvement Act.”
The total of federal preemption laws that focus on local policymaking, however, only reveals
the tip of the iceberg. Most federal preemption laws authorize rulemaking by federal agencies,
and the resulting reams of administrative regulations displace state sovereignty over state and
local matters well beyond the impact of 130 federal laws. Taken together, federal preemption
laws have significantly concentrated power over state and local policy in the federal government.

Dominance through Unfunded Mandates

Unfunded mandates are federal preemption laws that require state and local government to
perform certain tasks without providing funding for the associated costs. Unfunded mandates



lead to federal dominance over state and local policy in two ways: (1) through compliance with
the mandate, and (2) through the diversion of scarce local resources to priorities set by the
federal government, rather than by state and local policy preferences. The federal government
aggressively uses unfunded mandates to control matters of local concern. For example, federal
unfunded mandates have forced wheelchair ramps to be replaced in Asheville, North Carolina;
have clashed with Miami’s building codes; and have imposed street-sweeping requirements on
Las Vegas.* Harrisburg, Pennsylvania, has even been required to dedicate a full-time employee
to comply with federal standards governing national historic districts and places.”” And recently,
the Town of Winchester, Massachusetts, which has a population of only 20,810, estimated that
complying with the Americans with Disabilities Act will cost $3 million.*®

Although the Unfunded Mandate Reform Act (UMRA) was enacted in 1996, the Act does not
actually prohibit unfunded mandates. It only requires a cost assessment of a bill containing a
federal mandate, when the cost of the mandate is estimated to exceed a certain threshold (which
is adjusted for inflation).* The failure to include the requisite cost assessment along with a bill
blocks consideration of the bill only if 1) a point-of-order objection is made during a legislative
hearing, and 2) the point of order is not overruled by the full vote of the house or the presiding
officer. Many unfunded mandates navigate UMRA both because their costs are projected to be
lower than the assessment threshold and because UMRA is only a procedural rule that must
be invoked to be effective and, even if it is invoked, UMRA-based objections can be overruled.

Between 1996 and 2004, the United States Conference of Mayors estimated that “12% of 4,700
bills” imposed unfunded mandates but that “fewer than 10” bills imposed costs of sufficient
magnitude to trigger its assessment requirement ($50 million in 1996).”° The Congressional
Budget Office (CBO) reported that, between 2005 and 2009, 92 laws were enacted that
contained 150 distinct mandates, and six laws entailed costs of sufficient magnitude to trigger
UMRA’s cost assessment requirement ($69 million in 2009)." Figure 2 provides a breakdown
of laws imposing unfunded mandates between 2005 and 2009.

FIGURE 2
Intergovernmental Mandates
2005 2006 2007 2008 2009
Laws that contain mandates 11 30 14 19 18
Total mandates enacted 23 37 20 40 30
Mandates in which costs exceed statutory threshold 0 2 3 1
Mandates in which costs could not be determined 1 2 0 0 3
Source: (BO.



The cost to state and local government of unfunded mandates that fly above and below the
UMRA radar have undoubtedly been significant.”® The Conference of Mayors estimated in
May 2005 that 59 major cities suffered or would suffer increased costs of at least $1.1 billion
collectively through 2010 from unfunded mandates associated with the federal minimum
wage, federal food stamp program requirements, and the Real ID program, which sought to
impose uniform identification card and consolidated database requirements on state and local
government in all 50 states.”> Moreover, compliance by those same 59 cities with the Americans
with Disabilities Act, Clean Air Act, Clean Water Act, Safe Drinking Water Act, Fair Labor
Standards Act, and Historic Preservation Guidelines were estimated as entailing one-time costs
of $845 million and recurring annual costs of $529 million.”* The Conference of Mayors also
estimated other mandates imposed by such laws as the National Environmental Policy Act,
Resource Conservation and Liability Act, Endangered Species Act, and Consolidated Omnibus
Budget Reconciliation Act (COBRA), as well as those enforced by the Occupational Safety
and Health Administration (OSHA), to cost nearly $200 million.” This report of 59 cities,
however, provides only a hint of the magnitude of unfunded mandates. Total public and private
cost of compliance with the Clean Air Act alone is expected to reach $65 billion annually by
2020.°° Unfunded mandates have thus thrust the federal government into the heart of local
policymaking, directly restructuring state and local government to serve federal priorities.
Replacing unfunded mandates with funded mandates, however, should not be expected to
liberate state and local government from federal dominance.

Dominance through Grants

For fiscal year (FY) 2009, budgeted federal grants to state and local governments totaled $695
billion*” and actual outlays were estimated at $552 billion.”® Based on either figure, federal grants
made up about 20 percent of the total amount of state and local government spending in 2009,
which has been estimated at just over $3 trillion.”” In states like Arizona, the percentage of the

budget occupied by federal funding is much higher.

Federal funds typically account for about a third of the Arizona budget.®® For FY 2009, Arizona’s
estimated total amount of federal funding was $9.9 billion.®! Figure 3 shows annual amounts of
federal funding and trends in the growth of such funding between 1992 and 2010.




FIGURE 3

Source: Governor’s Office of Strategic Planning and Budgeting.

Arizona Health Care Cost Containment System (AHCCCS) health care programs received
nearly $5 billion in federal grants in 2008, or more than half of all federal funding, approaching
20 percent of Arizona’s budget by itself.®* Figure 4 illustrates that the vast majority of federal
funding in Arizona is devoted to health and welfare services, with education holding a distant
second place.

FIGURE 4

Source: Governor’s Office of Strategic Planning and Budgeting.



The sizable federal influence on health care funding and policy
in Arizona is not unusual among other states. According to Top Five Most Burdensome Federal Mandates
the Florida Attorney General, 26 percent of Florida’s budget

“is presently devoted to Medicaid outlays.”® In states like 1. Medicaid/Medicare

Arizona and Florida, the trends suggest that a majority share e sl 2 i s

of state budgets will soon be federally funded and directly

controlled through conditional grants. But federal dominance 2. Individuals with Disabilities Education Act
of state budgets extends even farther than the percentage « $40+ billion annual cost to state and local
of state expenditures that are federally funded. The strings governments

attached to conditional grants ensure that the reach of the . Mandates free and appropriate education of

federal government extends far beyond its own funding. disabled children regardless of cost

3. Patient Protection and Affordable Care Act

THE UNIQUE THREAT TO STATE SOVEREIGNTY « $33.5+ billion 10-year cost to states (above

FROM CONDITIONAL GRANTS

Medicaid cost)
As mentioned earlier, approximately 20 percent of the « 12+ systemic mandates
money spent by state and local governments comes from the - Untold cost to private sector
federal government in the form of grants. Not surprisingly,
the federal government, backed by the federal judiciary, has 4. No Child Left Behind
largely taken the position that “he who pays the piper calls the « $10+ billion annual cost to states
tune.”® Strings are attached to those grants, which results in + 5+ systemic mandates
the federal government effectively driving appropriations and
setting policy for state and local government well beyond the 5. Clean Air Act
proportion of the state budget that is federally funded. This « $65 billion annual cost to states and private
power is often abused. sector by 2020
As the U.S. Justice Department observed in 1988, “rather Sources: Sens. Colburn & Barrasso, Grim Diagnosis: A Check Up on the

Federal Health Care Law (Oct. 2010); State-Federal Relations and Standing
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policy to the states to promote what fairly can be described
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funds.” As exemplified by Medicaid, the State Children’s Health Insurance Program (SCHIP),
and No Child Left Behind, in the first years of the federal program, states are given the greatest
bang for their buck—spending a dollar on the federal program yields a dollar or more of federal
matching grants.”” But as the federal program grows a dependent constituency, the federal
government gradually reduces the relative size of its matching grant.”’ The reduction in the
relative amount of the federal grant, however, does not produce a corresponding reduction
in the amount of state money diverted to the federal program because the state finds itself
politically pressured by the newly created dependent constituencies to continue to fund the
program.”” Instead, because of the pressure of such constituencies, states typically increase their
proportion of funding to maintain the federal program even while federal matching grants
markedly diminish.” States become hooked first on federal matching grants and then politically
bound to the federal program, resulting in the diversion of millions, if not billions, of dollars
in state revenues and the restructuring of state government to serve federal priorities.”* Not
surprisingly, the states effectively lose their autonomy from the federal government as a result of
the addictive relationship created by the conditional grant “bait and switch.””

DUAL SOVEREIGNTY, NOT STATE SUPREMACY

Considering the preceding discussion in isolation, it is easier to understand why Patrick Henry
refused to attend the Constitutional Convention of 1787, declaring he “smelt a rat.””® Just as
Anti-Federalists like Patrick Henry predicted, the federal government has grown into a leviathan
that routinely displaces state sovereignty. Nevertheless, to the extent that this observation might
lead one to reject the Constitution’s system of dual sovereignty, such a judgment would not
fairly consider all of the relevant facts.

The federal government is not the source of all governmental overreach. It is unreasonable to
criticize the abuses of the federal government without taking into consideration the abuses of
state sovereignty, which led to the proposal and ratification of the Constitution. An examination
of the history of state supremacy prior to the Constitution’s ratification reveals that—even
apart from the question of slavery—the states generated considerable insecurity for individual
liberty long before the first conditional federal grant. This examination makes it much easier
to understand why the Founders desired a stronger federal government as established by the
Constitution. Simply put, examining the genesis of the Constitution will help explain why dual
sovereignty, not state supremacy, is the best means of securing individual liberty.

Before the Revolution, there was no national government in America. There were simply restive
colonies, which later described themselves as “free and independent states” in the Declaration
of Independence.”” In fact, four former colonies were so restive that they did not even wait for
the Declaration of Independence to assert their autonomy. Between March and June 1776,



Virginia, New Hampshire, New Jersey, and South Carolina all formed new governments with
constitutions distinct from their colonial governing frameworks.”® By 1789, all of the original
colonies adopted republican state constitutions, except for Rhode Island and Connecticut,
which retained their colonial charters as foundational documents.

Unitil the ratification of the Constitution in 1789, each state functioned and was regarded as an
independent nation—both before and after the ratification of the Articles of Confederation.”
When entreating with the states to ratify the Articles of Confederation, for example, the
Continental Congress acknowledged that the Continent was “divided into so many sovereign
and independent communities.”® Even after the final ratification of the Articles of Confederation
and Perpetual Union in 1781, “the central organ created [by the Articles] was not so much a
national ‘legislature’ ... as an international assembly of ambassadors.”®! The Articles were deemed
by many at the time as a “perpetual union,” but others, like James Madison, later compared

them to a “compact between independent sovereigns.”®

The Confederation proved unable to secure individual rights effectively.®® The Articles’ explicit
guarantee of equal privileges and immunities,* which promised equality of treatment for in-
state and out-state citizens, was largely unenforced.® Consequently, local protectionism arose
in the form of discriminatory taxes, tariffs, duties, property laws, and commercial regulations,
which protected in-state commercial interests from out-state competition.® Several states even
threatened to print paper money to give their debtors cheap money to repay out-state creditors.”
Such local favoritism undermined the sanctity of contract, property rights, and free trade among
the citizens of the several states. It threatened jealousies that could have undermined the defensive
union of the states. At the same time, even when they wanted to, states lacked sufhicient power
to secure contract and property rights without reinforcement from the national government, as
evidenced by the need for the national government to put down Shays’ Rebellion of 1786, in
which thousands of indebted Massachusetts farmers and veterans revolted against state court
decisions that allowed urban and foreign creditors to foreclose on their debt.

In short, the Articles of Confederation were inadequate to the task of securing liberty because it
lacked a national government that could effectively counterbalance the abuse of state sovereign
powers. Moreover, the states themselves were inadequate to the task of securing individual
liberty from local majorities. The resulting disunity and disharmony among the states during
the Revolution prompted Alexander Hamilton to write in 1780, “the fundamental defect [in the
Confederation] is a want of power in Congress.... The idea of an uncontrollable sovereignty in
each state, over its internal police, will defeat the other powers given to Congress, and make our
union feeble and precarious.”®® Years later, James Madison wrote to Thomas Jefferson that “the
evils issuing from these sources contributed more to the uneasiness which produced the [1787
constitutional] convention, and prepared the public mind for a general reform, than those which
accrued to our national character and interest from the inadequacy of the Confederation to its
immediate objects.”®



The Essence of Dual Sovereignty

+ National government of limited and
enumerated powers

— Regulatory power limited to interstate
commerce, territories, and international
treaties. No general police power.

— Taxing and spending authority limited to
supporting enumerated powers.

« National government power checked and
balanced

— Separation of executive, legislative, and
judicial powers into distinct departments,
but with each department having a degree
of control over the other.

+ Local favoritism prohibited
— States barred from impairing contracts.

—> States barred from denying the privileges
and immunities of national citizenship.

—> States barred from concurrently exercising
regulatory power over interstate commerce,
imports and exports, or engaging in foreign
diplomacy and treaty-making.

« Sovereign powers reserved to the states
— Guarantee of republican form of government
—> Article V constitutional amendments power

— Tenth Amendment confirmation of reserved
powers

— Eleventh Amendment sovereign immunity

FEDERALISM: A DYNAMIC BALANCE OF
POWER TO PRESERVE LIBERTY

If men were angels, no government would be necessary. If
angels were to govern men, neither external nor internal
controls on government would be necessary. In framing
a government which is to be administered by men over
men, the great difficulty lies in this: You must first enable
the government to control the governed; and in the next
place, oblige it to control itself.

—James Madison, The Federalist No. 51

To correct “the abuses committed within the individual states

790 the Constitutional

... by interested or misguided majorities,
Convention of 1787 sought to rebalance the relationship
between the states and the national government, to create a
federalist system that could more effectively secure individual
liberty. As a federalist system, our nation was meant to
comprise both sovereign states and a sovereign national, or
“federal,” government. Although restraints were placed on
both governments, the Constitution did not merge the states
into one national government. Instead, a balance of power was

struck between the two.

The Constitution’s guarantee of a republican form of
government to the states is a perfect illustration of the balance
struck between state sovereignty and the federal government’s
powers. Article IV, Section 4 of the U.S. Constitution states
that “the United States shall guarantee to every State in this
Union a Republican form of Government.” From the states’
perspective, this guarantee functioned both as a sword and a
shield.”" In 7he Federalist No. 43, James Madison explained that
the federal government can invoke the guarantee as a sword
to prevent states from “exchang[ing] republican for an anti-
republican constitution.”? At the same time, “by guaranteeing
the states a republican form of government, the language of the
clause implicitly promises the states sufficient independence to
maintain the responsiveness of their governments to popular
will.”? This is because the essence of republican government



is popular self-governance mediated through internal checks and balances.”* The Guarantee
Clause thus serves as a shield against federal overreach by underscoring that the Constitution
was meant to preserve a strong measure of state autonomy.” Indeed, the understanding that the
Guarantee Clause memorialized the continued autonomous existence of state sovereignty was a
major sales point used to support ratification of the Constitution.

Between November 1787 and April 1788, for example, speeches at the Pennsylvania and
Massachusetts ratification conventions described the guarantee as securing state sovereignty.”®
Pamphlets and newspaper articles published in Maryland, New Jersey, and Pennsylvania made
the same claim.” At the New York ratification convention and in contemporaneous newspaper
articles, even Anti-Federalists who opposed ratification conceded that the guarantee was meant to
secure state sovereignty, while still criticizing the clause for failing to do so effectively.”

The guarantee of a republican form of government is not the only constitutional provision that
preserved state sovereignty. The distinct and self-governing sovereignty of the states is further
underscored by their power to initiate and ratify the process for amending the Constitution
under Article V.? This provision gives the states shared control over the very document that
defines the scope of federal power. Additionally, by expressly reserving powers to the states,
the Tenth Amendment substantively reinforces the promise of state sovereignty by prohibiting
any constitutional interpretation that could consolidate all governmental power in the federal
government or otherwise render states political nonentities.'” The reference to the reservation
of powers to the states, after all, necessarily implies both that powers remain, which were not
delegated to the federal government, and that states would continue to exist, notwithstanding
what powers were delegated to the federal government.'” The Tenth Amendment’s guarantee
of state sovereignty is then strongly reinforced by the Eleventh Amendment, which expressly
confirms a large measure of immunity to the states from being hauled into federal court.'” Such
immunity clearly presumes the distinct existence of the states as sovereign governmental bodies
because it is a clear application of the law of sovereign immunity.'” Viewed as a whole, it is clear
that the Constitution was designed to ensure that the powers reserved to the states included self-
governance, as well as a distinct and autonomous existence apart from the federal government.

Our nation did not involve a merger of the states into one national government, since, as
much as they wanted a strong and vigorous national government, the Founders were even more
animated by the goal of checking and balancing the power of government—state or federal. As
explained by James Madison:

In a single republic, all the power surrendered by the people is submitted to the administration
of a single government; and usurpations are guarded against by a division of the government
into distinct and separate departments. In the compound republic of America, the power
surrendered by the people is first divided between two distinct governments and then the



portion allotted to each, subdivided among distinct and separate departments. Hence a
double security arises to the people. The different governments will control each other; at the
same time that each will be controlled by irself'"*

The Founders chose to create a system providing “double security” to the people because,
apart from the question of slavery, their time horizon for structuring the Constitution was not
determined by what was convenient to govern the founding generation. It was based on an
assessment of what was necessary to prevent tyranny as their newborn political system played
out over succeeding centuries. They recognized, as George Washington reportedly said, that
government was force.'® The Founders studied European governments, both ancient and
modern, and saw how the concentration of power in any person or faction, be it the majority,
minority, plebeians, aristocrats, patricians, monarchs, or representatives, was the cause of the
downfall of every form of government leading up to the establishment of the states and the
federal government.'® Thomas Jefferson underscored in a private letter to a friend:

The way to have good and safe governments is not to trust all to one, but to divide it among
the many, distributing to everyone exactly the functions he is competent to. Let the national
government be intrusted with the defence [sic] of the nation and its foreign and federal
relations; the state governments with the civil rights, laws, police and administration of
what concerns the state generally.... What has destroyed liberty and the rights of man in every
government which has ever existed under the sun? The generalizing and concentrating all
cares and powers into one body, no matter whether of the autocrats of Russia or of France or
of the aristocrats of a Venetian Senate.'”

To avoid the threat to liberty posed by concentrated power over the long term, the Founders

deliberately designed a system “of complete decentralization.”'*

But decentralization was not meant to be passive. The Founders intended for the people to
use the levers of power provided by both state and federal governments to protect their rights
against usurpations by either government. In 7he Federalist No. 31, Alexander Hamilton
explained, “[A]s [the people] will hold the scales in their own hands, it is to be hoped [they]
will always take care to preserve the constitutional equilibrium between the general and the state

governments.”'%”

In other words, the Constitution established a dynamic decentralized system
of governance that was meant to continuously and actively balance power against power over
time, both horizontally, between the departments of the federal government, and vertically,

between the states and the federal government.'"

Taken together, the Constitution both restricts the federal government to enumerated powers
and limits state sovereignty with “a strong set of federally enforceable individual rights against
states.”'!! Therefore, integral to the establishment of our Constitution was not only the goal
of binding the states together to sufficiently to provide for the general welfare and a common



defense of all Americans in the enjoyment of their rights, but also the equally important goal of
ensuring that no one government held all power within our nation. The idea that the states must
be sufficiently powerful and autonomous to check and balance the federal government—not
state supremacy—forms the backbone of this system of dual sovereignty. As discussed in the
following section, that backbone needs some considerable strengthening after nearly 100 years
of legally induced osteoporosis.

THE DECLINE OF THE COMPOUND REPUBLIC

The Federal Government undertakes activities today that would have been unimaginable
to the Framers in two senses; first, because the Framers would not have conceived that any
government would conduct such activities; and second, because the Framers would not
have believed that the Federal Government, rather than the States, would assume such

responsibilities.
—Justice Sandra Day 0’Connor''”

Fidelity to first principles means that both the states and the federal government must enjoy
sufficient independence from each other to function as viable and distinct governments, which
can effectively hold each other in check to prevent the abuse of power over the long term. This
system of dual sovereignty is in “constitutional equilibrium” when power is balanced against
power and individual liberty is secure. But compromises were made that perpetuated the abuse of
power and rendered liberty insecure, most obviously with regard to the Constitution’s toleration
of slavery. As evidenced by the nation’s experience with the Civil War, the initial balance struck
between the states and the federal government was not farsighted enough to provide security

for individual liberty.

The history of the United States prior to the Civil War was one of tragically increasing tension
between the states exacerbated by the question of slavery. Between 1841 and 1859, a running
series of court battles erupted between Southern slaveholders, who sought to enforce the federal
Fugitive Slave Acts, and citizens and state officials of Northern states, who sought to protect
escaped slaves based on principles of state sovereignty and the anti-slavery provisions of the
Northwest Ordinance of 1787,"* which Congress enacted into law in 1789." In response,
the Supreme Court first struck down laws in northern states that criminalized the disorderly
capture of fugitive slaves as interfering with federal supremacy.'”® Then, in Dred Scott v. Sanford,
the Supreme Court abandoned its previous recognition of the Northwest Ordinance as a
legally enforceable guarantee of individual liberty, striking it down based on the ruling that
it unconstitutionally prohibited slavery."'® And last, in 1859, the Supreme Court barred state
supreme courts from using the writ of habeas corpus to question the lawfulness of detentions

by the federal government under the Fugitive Slave Act.'"”



From Dual Sovereignty to Federal

Dominance in Six Years

NLRB v. Jones & Laughlin (1937): Interpreting
Commerce Clause and Necessary and Proper
(lause to regulate wholly intrastate activities

Sonzinsky v. United States (1937): Permitting
federal taxes to requlate matters that cannot

be requlated under the federal government’s
enumerated powers

Steward Machine Co. v. Davis/Helvering v.
Davis (1937): Upholding taxing and spending
programs to serve the general welfare

United States v. Darby Lumber Co. (1941):
Declaring state sovereignty not an independent
limit on the scope of federal power

Wickard v. Filburn (1942): Interpreting
Commerce Clause and Necessary and

Proper Clause to requlate wholly intrastate,
noncommercial activities if the activities might
have an impact on interstate commerce if
aggregated

Taken together, in order to preserve the Constitution’s
impossible compromise on slavery, the Supreme Court
systematically discarded both principles of state sovereignty
and guarantees of fundamental freedom. The Constitution’s
compromise on slavery thereby eventually transformed the
Founders’ system of dual sovereignty into a pure clash of
power, reconcilable only through brute force, rather than by
recourse to its fundamental purpose of securing liberty. The
Civil War was thereby rendered inevitable.

Fortunately, the unprincipled compromise over slavery was
eventually excised from the Constitution. Along with the
Nineteenth Amendment, which guaranteed women the right
to vote, the Thirteenth, Fourteenth, and Fifteenth amendments
made the Constitution more consistent with the fundamental
goal of generating a “constitutional equilibrium” that secured
individual liberty over the long term. Unfortunately, the
Founders long-term, multigenerational perspective of
securing individual liberty through a dynamic balance of
power gradually lost its influence as subsequent amendments
and court decisions simply bolstered the federal government’s
power relative to that of the states without any concomitant
effect of securing individual liberty.

Reflecting the progressive philosophy of the early 20th
century, the Sixteenth, Seventeenth, and Eighteenth
amendments bestowed upon the federal government income
taxing authority, eliminated the representation of the states
in the Senate, and expanded federal regulatory authority over
alcohol manufacture and sales. None of these expansions of
federal power advanced individual liberty. The Supreme Court
completed the shift of the balance of power to the federal
government by abandoning the Founders’ overriding goal of
preventing tyranny over the long term.

The dominant political philosophy of the New Deal era placed
the highest priority on giving the federal government power to
address immediate social and economic challenges rather than
guarding against tyranny. Consistent with that philosophy,



beginning in 1937, the Supreme Court proceeded to vastly expand the scope of the enumerated
taxing, spending, and Commerce Clause powers of the federal government vis-a-vis the states.

First, in National Labor Relations Board v. Jones & Laughlin Steel Corporation,''® the Supreme
Court extended Congress’ power to regulate interstate commerce “among the states” to labor
relations at a manufacturing plant within a state, declaring that totally intrastate activities that
substantially affected interstate commerce could be regulated by the federal government.'”” The
Court declared, “[A]lthough activities may be intrastate in character when separately considered,
if they have such a close and substantial relation to interstate commerce that their control is
essential or appropriate to protect that commerce from burdens and obstructions, Congress
cannot be denied the power to exercise that control.”'** Second, the Supreme Court effectively
authorized the taxing power to be used for regulatory purposes apart from the enumerated

powers. It declared in Sonzinsky v. United States'!

that it would not second-guess Congress in
deciding whether a tax is regulatory or not.'” Third, the Supreme Court untethered the taxing
and spending power from supporting the exercise of Congress’ enumerated powers. In Steward
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Machine Co. v. Davis'* and Helvering v. Davis,'** the Court allowed Congress to tax or spend

money for the “general welfare,” without regard to any enumerated power.

Underpinning each of these cases was the premise that state sovereignty did not significantly
limit the scope of the federal government’s powers, if at all. By 1941, that premise was made
abundantly clear. In United States v. Darby Lumber Co.,'” the Supreme Court declared that
the Tenth Amendment’s guarantee of reserved powers to the states was “but a truism,” further
declaring, “the motive and purpose of a regulation of interstate commerce are matter for the
legislative judgment upon the exercise of which the Constitution places no restriction and
over which the courts are given no control.”'** And in 1942, just one year after Darby, the
Supreme Court brought totally intrastate activities that have no substantial impact on interstate
commerce within the ambit of the Commerce Clause via the Necessary and Proper Clause in

Wickard v. Filburn.'*

Wickard held that simply producing and consuming homegrown wheat could be regulated
by the federal government because, in the hypothetical aggregate, such activities could have a
substantial effect on interstate commerce. In essence, the Court ruled that regulating homegrown
wheat was a convenient, therefore “necessary and proper,” means of executing the power to
regulate interstate commerce. Of course, if aggregated across hundreds of millions of people,
any conceivable activity (or inactivity) could substantially affect interstate commerce. Wickard
threatened to extend the federal government’s reach to any part of the states’ formerly exclusive
jurisdiction.

In a mere six years, the Supreme Court expanded federal powers and weakened state sovereignty
to the point where, as a matter of legal principle, the entire edifice of federalism was ready



to collapse. This may explain why 76 percent of all significant federal preemption statutes
enacted through 1992 were enacted after 1937.'% Indeed, liberated from the constraints of dual
sovereignty, the federal government is now ready to obliterate state sovereignty.

In the first case upholding the federal health care law, the aggregation principle of Wickard
led the federal government to claim power above and beyond what even a state’s police power
traditionally could sustain. In 7homas More Law Center v. Obama, the district court ruled that
the decision not to purchase health insurance is an economic decision subject to regulation by
the federal government under the Commerce Clause because people cannot escape the need for
health care and, therefore, are born participants in the health care market, whose decisions in
the aggregate necessarily have a substantial affect on interstate commerce.'” In particular, the
Court ruled:

The plaintiffs have not opted out of the health care services market because, as living,
breathing beings, who do not oppose medical services on religious grounds, they cannot opt
out of this market. As inseparable and integral members of the health care services market ...
[h]ow participants in the health care services market pay for such services has a documented
impact on interstate commerce.'’

In essence, Thomas More Law Center holds that the federal governments power under the
Commerce Clause can reach the decision to buy or not to buy any product or service, which
is of the sort that one is either likely to buy at some point in one’s life or, if not purchased, the
cost of which is likely to be borne by others. Under this principle, the federal government’s
Commerce Clause power would include the power to mandate the purchase of food, shelter,
clothing, and funeral planning services. Moreover, just as it asserts the power to set minimum
terms and conditions for health care policies, the federal government would be empowered
under this interpretation of the Commerce Clause to dictate to individuals what food they
must eat, what clothes they must wear, what homes they must purchase, and what cemetery
plots they must reserve. As observed by U.S. district court judge Roger Vinson, the reasoning
underpinning Thomas More Law Center’s holding implies that the federal government could

mandate we all eat our broccoli.'?!

But even 7homas More Law Center does not advance the most expansive interpretation of the
Commerce Clause. In Mead v. Holder, the district court declared that the Commerce Clause
justifies federal regulation of private “mental activity,” such as the mere decision to purchase or not
to purchase health care, because the aggregation of such mental activity could have a substantial
affect on interstate commerce.”” This understanding of the federal government’s power under
the Commerce Clause and Necessary and Proper Clause leaves no room for a private sphere of
action that cannot be invaded by federal regulatory authority. Despite a consensus even among
modern legal theorists that the federal government was not delegated police powers, such power
goes well beyond what the Founders would have understood as the “police power.”



The “police power” had been traditionally limited to regulating what is “affected with a public
interest,” as opposed to purely private matters.'” Implicit in the idea of the police power was a
limitation of the state legislative power by fundamental principles of limited government.'** This
understanding of the police power probably would not have sustained laws compelling citizens
to do whatever the government commands in regard to their purchase of food, shelter, clothing,
health insurance, and funeral planning, much less their “mental activity.” Thus, in reliance upon
Wickard, the enumerated powers of the federal government have been interpreted as being so vast
that they threaten to totally eclipse the traditional police powers of the states. Not surprisingly,
the tendency of this centralization of power in the federal government is not freedom-neutral.
Federal dominance decreases freedom because modern court decisions often give states freedom
to regulate above the federal baseline, while almost uniformly preempting state regulation that
is less restrictive than the federal baseline.'” Restoring dual sovereignty is therefore essential to
preserving individual liberty.

TEN TOOLS IN THE FEDERALISM DIY TOOLKIT

Because the Supremacy Clause dictates that the federal government is supreme within the scope
of its power, and federal power threatens to exceed the police powers of the states, it is easy to
conclude that state sovereignty is a shell of what it once was. But if properly positioned, even
eggshells can resist a tremendous amount of force. The Federalism DIY Toolkit aims to make
effective use of what remains of state sovereignty, and to position it properly to resist federal
overreach and restore constitutional equilibrium.

(ToOL #ﬂ

=

Legislation Plus Litigation

Courts still proclaim that they patrol the boundaries between state and federal sovereignties and
will not automatically defer to incursions by the federal government across those boundaries.'*
Therefore, based on the lingering limits of federal power and the reserved powers of the states,
states should stake out legislative tripwires for exerting their sovereignty against the federal

government’s intrusions. In fact, a movement has already arisen to do just that.

A number of states have enacted legislation that leverages the sovereign powers of state
government to erect barriers to federal law that extends into the sphere of state and local policy.
Examples include the Health Care Freedom Acts (10 states),'”” Firearms Freedom Acts (7
states),'”® and Medical Marijuana Acts (13 states).””” The Health Care Freedom Act exerts the

police powers of the states to protect freedom of choice in health care and health insurance.



Tool #1: Legislation Plus Litigation

States can enact laws that protect individual liberty
and take the federal government to court to defend
those laws.

Tool #2: Taxpayer Courts

Taxpayers can't sue the federal government for abuse
of their tax dollars, but states can authorize taxpayers
to bring lawsuits in state court to stop state and federal
governments from using tax dollars to violate the
Constitution.

Tool #3: Expand Civil Rights Laws

Because state sovereignty is a critical guarantee that
all Americans were given by the U.S. Constitution,
states can enact civil rights laws that protect that
right, allowing individuals to sue state and federal
governments when they disregard state sovereignty.

Tool #4: Constitutional Defense Councils

States can create independent Constitutional Defense
Councils that have the authority and funding to seek
protection of state sovereignty from federal overreach.

Tool #5: Coordination

Many federal agencies are governed by laws that contain
“coordination” provisions. State and local governments
cn reduce the negative impact of new federal
regulations by requiring federal agencies to coordinate
with local laws, requlations, plans, and policies.

Tool #6: Reinvigorate the Reserved Powers of
the States

States can pass laws that invoke their reserved powers
and force the federal government into a position where
it must illegally commandeer state officials in order to
enforce federal laws that upset the balance of power
between the states and Washington.

Ten Tools to Restore the Balance of Power

The Firearms Freedom Act protects the intrastate manufacture
and sale of firearms from federal regulation by establishing a
far less onerous state law regulatory system. And the various
Medical Marijuana Acts essentially seek to protect intrastate
production and consumption of marijuana.

The obvious challenge advocates of such legislation confront is
the fact that litigation with the federal government will inevitably
ensue from their legislative successes. Therefore, to be effective,
the enactment of state sovereignty legislation needs to be coupled
to strategic litigation. Moreover, in order to draft effective state
sovereignty legislation, advocates of federalism need to be
conscious of the principles that will make strategic litigation
effective in an environment of mostly adverse legal precedent.
In this respect, the challenge advocates of state sovereignty
legislation face today is not unlike the challenge faced by the
Northern states that resisted the federal government’s efforts to
enforce the Fugitive Slave Act during the 1830s, '40s and ’50s.
For that reason, the pre-Civil War case of Prigg v. Pennsylvania'®
provides particularly instructive lessons.

Case Study: Wielding State Sovereignty to
Fight Slavery

In Prigg, the Supreme Court ruled unconstitutional three
Pennsylvania legislative enactments that sought to protect free
blacks and fugitive slaves from being forcibly removed from
the state under the federal Fugitive Slave Act. In particular,
the case struck down a law originally enacted on March 1,
1780, and later amended on March 29, 1788, titled “An act
for the gradual abolition of slavery,” which provided: “No
negro or mulatto slave ... shall be removed out of this state,
with the design and intention that the place of abode or
residence of such slave or servant shall be thereby altered or
changed.”"*! The court also struck down a further law enacted
by Pennsylvania on March 25, 1826, titled “An act to give
effect to the provisions of the constitution of the United States
relative to fugitives from labor, for the protection of free people
of color, and prevent kidnapping,” which stated:



If any person or persons shall, from and after the passing
of this act, by force and violence, take and carry away,
or cause to be taken or carried away, and shall, by fraud
or false pretense, seduce, or cause to be seduced, or shall
attempt so to take, carry away or seduce, any negro or
mulatto, from any part or parts of this commonwealth,
to any other place or places whatsoever, out of this
commonwealth, with a design and intention of selling
and disposing of, or of causing to be sold, or of keeping
and detaining, or of causing to be kept and detained,
such negro or mulatto, as a slave or servant for life, or
for any term whatsoever, every such person or persons,
his or their aiders or abettors, shall on conviction thereof,
in any court of this commonwealth having competent

Jurisdiction, be deemed guilty of a felony."*

Significantly, Pennsylvania’s laws did not absolutely prohibit
the seizure of escaped slaves; instead, it allowed the retrieval of
escaped slaves only after a slaveholder’s agent complied with a
specific court process aimed to maintain the peace and ensure
due process of law.'*?

The case arose when, between February and April 1837,
Edward Prigg sought to recapture a woman named Margaret
Morgan, who had escaped from a Maryland slaveholder to
Pennsylvania five years earlier.'* Although Prigg initially
followed the procedures set out in Pennsylvania’s 1826 law,
eventually a Pennsylvanian magistrate refused to proceed with
his case.'® In response, Prigg “carried off” Morgan and her
freeborn children to the Maryland slaveholder he represented.
Prigg was later indicted and convicted for violating
Pennsylvania’s 1826 act for making “an assault” on Morgan
and her children “and with force and violence feloniously”

removing her from the state.'*

On Prigg’s appeal from his conviction, the Supreme Court
struck down Pennsylvania’s laws, consigning Morgan and her
freeborn children to slavery in Maryland. The Court ruled that
Article IV, Section 2, Clause 2 of the Constitution required
that escaped slaves be immediately “delivered up, on the claim

Ten Tools to Restore the Balance of Power

(continued)

Tool #7: Empower the People

Sometimes we don’t need new laws in order to protect
individual rights. Sometimes we need to repeal laws
that are already on the books. Many state laws actually
invite the federal government to get involved in the
minutia of local affairs. One way to stop that is to repeal
laws that invite the feds in and replace those laws with
opportunities for citizens to protect their own rights,
like through private contracts and other restrictive
covenants.

Tool #8: Refuse Conditional Grants

States can limit or eliminate the power of state and
local officials to accept federal grants that require the
state or local government to give more control over
local decision-making to Washington.

Tool #9: Amend the U.S. Constitution to Limit
the Federal Government

States were given the same power as Congress to
propose amendments to the U.S. Constitution. States
can initiate the process by proposing amendments to
the U.S. Constitution that would limit the size, scope
and intrusiveness of the federal government.

Tool #10: Interstate Compacts

Interstate compacts are like contracts between two or
more states. Compacts can be used to protect individual
rights and state sovereignty, and they don't always need
congressional approval. Interstate compacts could be
used to prevent the federal government from enforcing
key provisions of the federal health care bill, or from
infringing on Second Amendment rights, for example.



of the party to whom such service or labor may be due” notwithstanding contrary state law; and
that this requirement gave the federal government exclusive power to regulate the retrieval of

fugitive slaves under the Supremacy Clause.'"

The tragic result in Prigg should be instructive to advocates of state sovereignty legislation. Prigg
undoubtedly highlights that state sovereignty legislation shares the righteous spirit of pre-Civil
War efforts by the Northern states to resist the federal governments Fugitive Slave Acts.'®®
Much like in modern-day state sovereignty legislation, Pennsylvania invoked the state’s sovereign
police powers to protect individual liberty. Moreover, much like state sovereignty legislation
seeks to resist federal overreach, there is little doubt that these laws were specifically targeted
to resisting federal power. But unlike most state sovereignty legislation, Pennsylvania’s laws
confronted a specific provision in the Constitution expressly limiting state power, specifically
Article IV, Section 2, Clause 2 of the Constitution, which stated: “No person held to service or
labor in one state, under the laws thereof, escaping into another, shall, in consequence of any
law or regulation therein, be discharged from such service or labor; but shall be delivered up, on
claim of the party to whom such service or labor may be due.” Although Pennsylvanians rightly
resisted this unjust constitutional provision, the outcome of Prigg nevertheless evidences that
federal courts will broadly interpret constitutional limitations on state sovereignty to preserve
grants of federal power. And just as the federal judiciary was committed to preserving the
constitutional compromise on slavery during the 1840s and ’50s, all of the evidence suggests
the judiciary is equally devoted to preserving the post-1937 general rule of federal supremacy.

While civil disobedience against manifestly unjust laws is laudable, the outcome in Prige
demonstrates that it is essential for advocates of state sovereignty to recognize that there is a
difference between civil disobedience and effective legal strategy. This difference is meaningful
because the federal government is not entirely beyond the rule of law under the Constitution’s
original meaning. There are still significant opportunities to restore state sovereignty within the
existing legal framework. Those opportunities will be undermined by premature and overly
aggressive civil disobedience in the form of state sovereignty legislation that directly clashes
with express limitations on state powers or the enumerated powers of the federal government.
Therefore, instead of drafting legislation that has no chance of being sustained in court, such
as laws that would reject birthright citizenship or authorize states to seize control over federal
tax revenues,'® drafters of state sovereignty legislation should aim to generate a product that
can sustain an effective litigation strategy."® Of course, if these efforts fail, Prigg-style civil

disobedience against clearly unjust or tyrannical federal laws should be reconsidered.




Principles for Drafting State Sovereignty
Legislation to Generate Effective Strategic
Litigation

The diminishment of the protection of state sovereignty initially
followed a track parallel to the expansion of federal power. But
in the mid-1970s, National League of Cities v. Usery beamed a
faint ray of hope to advocates of the original balance of power."!
The Supreme Court struck down an attempt by Congress to
regulate the decisions of states regarding the wages and hours
of state employees under the federal Fair Labor Standards Act,
ruling that federal law violates the Tenth Amendment when
it (1) regulates states as states, (2) addresses matters that were
indisputably attributes of state sovereignty, and (3) directly
impairs a state’s ability to structure integral operations in areas
of traditional government functions."* For the first time in 40
years, the Court decided that federal powers could not displace
core aspects of state sovereignty because the Tenth Amendment
guaranteed the preservation of a system of dual sovereignty
in which state sovereignty was meant to check and balance
federal power."® The Court declared unequivocally if federal
laws “directly displace the States’ freedom to structure integral
operations in areas of traditional governmental functions, they
are not within the authority granted Congress by Article 1,
Section 8, Clause 3.

National League of Cities, however, was seemingly short-lived.
[t was overturned by Garcia v. San Antonio Metropolitan Transit
Authority'™ fewer than 10 years later. In Garcia, the Court
rejected National League of Cities as unworkable because of
the supposed difficulty in distinguishing between traditional
and nontraditional state functions."*® It also reasserted that the
protections of the Tenth Amendment were a mere tautology
made unnecessary by an examination of the powers delegated
to the federal government.'”” Finally, Garcia declared that the
defense of state sovereignty should be mounted from within
the political process at the federal level—in Congress—not
within the court system."®

The Return of Dual Sovereignty

National League of Cities v. Usery (1976):
Congress may not impair core attributes of state
sovereignty.

New Yorkv. U.S. (1992): Congress may not
“commandeer” state legislatures by requiring
them to legislate.

U.S. v. Lopez (1995): Congress may not requlate
wholly intrastate noneconomic activities—qun
possession—regardless of aggregation effect—
striking down Gun-Free School Zones Act.

Printzv. U.S. (1997): Congress may not evade
separation of powers and “commandeer” state
executive officials by ordering them to execute a
federal program.

City of Boerne v. Flores (1997): Federal civil
rights law that overrules state sovereignty
must be congruent and proportional means to
remedying actual civil rights violations.

U.S. v. Morrison (2000): Congress may not
regulate and criminalize wholly intrastate
criminal activities with no economic aspect.

Alden v. Maine (2000): Federal law cannot force
states to entertain lawsuits against themselves in
state court.

Gonzalez v. Oregon (2006): Congress may
not preempt state right-to-die statutes by
mere implication; intent to preempt must be
unequivocal.



Fortunately, the majority opinion in Garcia was not the last word on whether the Court would
enforce principles of state sovereignty against federal overreach. In his dissent, Justice Lewis
Powell retorted:

The Framers believed that the separate sphere of sovereignty reserved to the States would
serve as an effective ‘counterpoise” to the power of the Federal Government.... [Flederal
overreaching under the Commerce Clause undermines the constitutionally mandated balance
of powers between the States and the Federal Government, a balance designed to protect our

fundamental liberties.””

This dissent captures the spirit of subsequent developments in the law between 1992 and 2000.

In New York v. United States, the Supreme Court held that Congress may not “commandeer”
state legislatures by requiring them to legislate as directed by the federal government.'*® United
States v. Lopez held that Congress may not regulate wholly intrastate noneconomic activities—
gun possession near schools—regardless of Wickard’s aggregation approach.'®' Printz v. United
States held that Congress may not evade separation of powers and “commandeer” state executive
officials by ordering them to conduct background checks of purchases of firearms under the
Brady Bill.'"* City of Boerne v. Flores ruled that a remedial civil rights law that invades state
sovereignty must be closely drawn to remedy actual civil rights violations—it cannot effectively
manufacture new civil rights.'® In United States v. Morrison, the Court held Congress may not
regulate and criminalize wholly intrastate criminal activities with no economic aspect—striking
down the Violence Against Women Act.'** And in Alden v. Maine, the Court ruled that states
could not exist as autonomous sovereign governments if the federal government could subject

them to damages claims in their own courts for failing to pay overtime to their employees.'®

Taken together, there is no question that the Supreme Court has embraced Justice Powell’s
dissent to Garcia. Nevertheless, the Court is not yet the federalism juggernaut that was once
predicted. The two modern Court cases that imposed clear limits on the federal commerce

ower, namely Lopez'°® and Morrison,'®’
y

have had no direct progeny. In fact, to justify a federal
scheme for criminalizing the intrastate personal consumption of homegrown marijuana in
Gongzalez v. Raich, the Court applied the aggregation theory of Wickard.'*® 'This is despite the
Court’s prior observation in Morrison that “the Constitution requires a distinction between what
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is truly national and what is truly local”'® and the Court’s refusal in Lopez “to pile inference

upon inference in a manner that would bid fair to convert congressional authority under the

Commerce Clause to a general police power of the sort retained by the States.”'”°

It appears that the Court’s conservative majority is unlikely to coalesce around a challenge
to the scope of the federal government’s delegated powers in the absence of a direct clash
with state sovereignty. Justice Scalia, for example, concurred in the outcome of Raich while



underscoring “neither respondents nor the dissenters suggest any violation of state sovereignty
of the sort that would render this regulation ‘inappropriate.””'”! More recently, in Comstock v.
United States, Chief Justice John Roberts, Justice Anthony Kennedy, and Justice Samuel Alito
joined or concurred in a decision that applied an expansive interpretation of the Necessary and
Proper Clause, in a context where the majority opinion repeatedly emphasized principles of
state sovereignty were 70z at issue.'”? In view of such reticence to limit the power of the federal
government, state sovereignty legislation and related strategic litigation should clearly invoke
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prlnc1ples OI State sovereignty to resist an overreaching edera government.

Effectively Using the Powers Reserved Exclusively to the States

Invoking “principles of state sovereignty” to limit federal power necessarily begins with analysis of the
reserved powers of the states. These reserved powers are not defined expressly by the Constitution,
but like the principle of sovereign immunity, the existence of reserved powers “was a principle so
well established that no one conceived it would be altered by the new Constitution.”'”* There is
litcle dispute that the traditional scope of state sovereignty includes policing, taxing, spending,
and eminent domain powers. Of these, the police power has the widest scope, but is also the most
nebulous. It involves the power to enact laws to protect public health, safety, welfare, and morals,
most clearly typified by criminal law, but it also includes both the common law, which defines
and protects individual rights from encroachment, and statutory law, such as health and safety
regulations, and administrative law offshoots of the statutory law.'”> There is no question that the
police power of the states is vast and can be argued to underpin just about anything a state does.

Consequently, when it comes to the police power, the boundary line between the states and the
federal government potentially maps out a vast ground, and incursions into state sovereignty
can be found—or created—just about any time a federal law is enacted. Advocates of state
sovereignty should have no problem identifying ways in which a federal law encroaches on a
state’s police power. But resistance to federal overreaching should not be from just any exertion
of the police power. The federal government, after all, was meant to have the power to overrule
state police powers when it acts within its enumerated powers. Courts, therefore, generally
will not be overly impressed with the assertion that the federal government is interfering with
state police powers as a blanket assertion. A defense of state sovereignty is best focused on the
highest ground—those specific applications of state sovereign power, police or otherwise, that
are clearly reserved exclusively to the states.

Based on the Federalist Papers, notes of the Constitution Convention of 1787, and other writings
contemporaneous to the framing and ratifying of the Constitution, Goldwater Institute senior
fellow Robert Natelson has identified a number of specific powers that the Framers and Ratifiers
of the Constitution clearly understood to be reserved exclusively to the states under the Tenth



Amendment. Those that are most relevant to the modern age include (1) the establishment and
regulation of local government; (2) the regulation of real property, including regulation of land
title and land transfers; (3) the regulation of personal property outside of commerce, such as
firearms; (4) the regulation of domestic and family affairs, including marriage and guardianship;
(5) local criminal law enforcement; (6) the administration of civil justice (between citizens of the
same state and outside of bankruptcy), including personal injury torts, contracts, and nuisance
laws; (7) the establishment and regulation of schooling; (8) the regulation of agriculture; (9)
the regulation of nonagricultural businesses outside the immediate stream of commerce; and
(10) the construction of local infrastructure outside of postal roads.'”® Additionally, subject
to the limitations of the post-Civil War amendments, the powers reserved exclusively to the
states also include those recognized by the Founders and Ratifiers as essential to maintaining a
republican form of government, including (1) control over the voting franchise, (2) control over
the structure and mechanics of state government, and (3) control over wages and qualifications
of government employees who perform directly legislative, executive, or judicial tasks for
the state or its subdivisions."”” Unfortunately, since 1937, the federal judiciary has tolerated
incursions into most of these exclusively reserved powers, resulting in numerous federal statutes
that purport to preempt the reserved powers of the states.'”®

But the tide has begun to change. States have successfully resisted federal incursion into their
reserved powers when the federal government has failed to meet technical or evidentiary
thresholds, such as when Congress has not included adequate findings or clearly expressed its
intent, or otherwise did not show congruence between its enforcement efforts and the problem
to be remedied. Gonzalez v. Oregon,"” for example, refused to recognize the federal government’s
claim of supremacy over a state law that would allow euthanasia because control over health
care decisions fall within a traditional area of state sovereignty. The Supreme Court held that
congressional intent to override state laws within such a traditional area of state sovereignty
must be unequivocal, otherwise the court would not permit preemption. This ruling reflected

'8 which rejected an effort to preempt a provision of

the earlier holding in Gregory v. Ashcroft,
the Missouri Constitution setting mandatory retirement ages for state judges, asserting that core
state functions cannot be preempted unless the intrusion is stated in “unmistakably clear” terms.
Similarly, in City of Boerne, the Court rejected an effort by Congress to enforce the Fourteenth
Amendment by declaring that local land use decisions with a discriminatory impact on religion
violate civil rights. The Court said that when it comes to overriding state sovereignty in such a
traditional area as land use law, Congress cannot simply declare that it is protecting civil rights.
There must be a pattern of civil rights violations justifying the enforcement measure, and the
law must be closely connected to preventing or remedying that pattern. Boerne’s principles were
solidified in Florida Prepaid v. College Savings Bank, in which the Court embraced close scrutiny
of an enforcement statute under the Fourteenth Amendment, requiring a documented pattern

of state civil rights violations necessitating federal intervention.'®!



In essence, all of these cases say that as the federal government encroaches on exercises of the
traditionally reserved powers of the state, courts will heighten their scrutiny of such action
and require strong evidence that the federal government has a solid basis for overruling state
sovereignty, even when purportedly acting pursuant to enumerated powers. In the case of federal
preemption, federal laws that encroach on state laws exerting traditional sovereign powers, even
if within the federal government’s enumerated powers, must be shown to unequivocally displace
contrary state law and policy; otherwise, state law and policy will stand and be carved out of the
federal legal scheme. In the case of efforts by the federal government to “enforce” the Fourteenth
or Fifteenth amendments to override state sovereignty, courts now require proof that there is
an actual civil rights problem to address and that the federal law is actually closely connected to
remedying that problem.

These principles are not mere formalities. They were developed by the Supreme Court with an
explicit awareness of the need to preserve state sovereignty from federal overreach to protect
liberty, and they serve a substantive purpose, ensuring that state sovereignty is protected against

federal preemption if at all possible. As emphasized in Gregory:

Just as the separation and independence of the coordinate branches of the Federal Government
serve to prevent the accumulation of excessive power in any one branch, a healthy balance of
power between the States and the Federal Government will reduce the risk of tyranny and
abuse from either front.... In the tension between federal and state power lies the promise of
liberty."*

Therefore, state sovereignty legislation that is premised on defending the reserved powers of the
states should succeed in pushing the federal government back if targeted to resist federal laws that
do not expressly preempt state law or that are poorly supported by evidence showing a remedial
purpose. Of course, while this tactic will delay federal encroachments, perhaps to allow a change
in the political atmosphere, Congress could respond simply by passing a new law targeting a
state law expressly for preemption or generating better evidence for remedial action under the
Fourteenth Amendment. If state sovereignty is to be fully vindicated, a more permanent solution
is needed. One potentially permanent solution involves crafting state sovereignty legislation and
strategic litigation to resurrect the legal framework of National League of Cities.

Reviving National League of Cities to Enforce Principles of State Sovereignty

Jurists and academics have concluded that the Supreme Court has effectively overruled Garcia
and reinstated National League of Cities legal framework of limiting federal power based
on principles of state sovereignty.'® This conclusion is supported by the fact that New York
approvingly cites to Hodel v. Virginia Surface Mining, which applied the three-part test of

National League of Cities for assessing whether a federal law violates the Tenth Amendment.'®



Additionally, like National League of Cities, the analyses in New York, Printz, and Alden all
explicitly proceed from the premise that principles of state sovereignty implicitly limit the scope
of expressly delegated federal powers. Printz, for example, specifically emphasizes:

Although the States surrendered many of their powers to the new Federal Government,
they retained ‘a residuary and inviolable sovereignty.” This is reflected throughout the
Constitution’s text, including (to mention only a few examples) the probibition on any
involuntary reduction or combination of a State’s territory, Art. IV, § 3; the Judicial Power
Clause, Art. 111, § 2, and the Privileges and Immunities Clause, Art. IV, § 2, which speak
of the “Citizens” of the States; the amendment provision, Article V; which requires the votes
of three-fourths of the States to amend the Constitution; and the Guarantee Clause, Art.
1V, § 4, which “presupposes the continued existence of the states and ... those means and

instrumentalities which are the creation of their sovereign and reserved rights....” '

Similarly, New York declares:

States are not mere political subdivisions of the United States. State governments are neither
regional offices nor administrative agencies of the Federal Government. The positions occupied
by state officials appear nowhere on the Federal Government's most detailed organizational
chart. The Constitution instead “leaves to the several States a residuary and inviolable

sovereignty.... "%

Finally, the Supreme Court’s decision in Alden observes:

The federal system established by our Constitution preserves the sovereign status of the States in
two ways. First, it reserves to them a substantial portion of the Nation’s primary sovereignty,
together with the dignity and essential attributes inhering in that status. The States “form
distinct and independent portions of the supremacy, no more subject, within their respective
spheres, to the general authority than the general authority is subject to them, within its own
sphere.” Second, even as to matters within the competence of the National Government, the
constitutional design secures the founding generation’s rejection of ‘the concept of a central
government that would act upon and through the States” in favor of “a system in which the
State and Federal Governments would exercise concurrent authority over the people—uwho

were, in Hamiltons words, “the only proper objects of government.™®”

Taken together, as in National League of Cities, it is apparent that the Court currently
circumscribes the scope of the federal government’s expressly delegated power by principles of
state sovereignty. The recent decision in Massachusetts v. Sebelius shows how strategic litigation
to enforce state sovereignty legislation can succeed by mounting a defense of the reserved powers
of the states from the resurrected framework of National League of Cities.



Case Study: Massachusetts v. Sebelius'®

Massachusetts v. Sebelius involves a lawsuit brought by Massachusetts attorney general Martha
Coakley against the federal government, claiming that the federal Defense of Marriage Act
(DOMA) violated the exclusively reserved power of the states under the Tenth Amendment to
define and regulate marriage. DOMA excluded gay marriage from the definition of marriage for
purposes of federal programs and thereby required states that accepted federal funds to refrain
from extending married homosexuals the same benefits in federally funded programs as married
heterosexuals.'® This resulted in gay married couples being denied benefits under MassHealth,
a state-operated Medicaid program, and under a burial program for Massachusetts veterans and
their spouses in cemeteries owned and operated by the Massachusetts Department of Veterans’
Services. Additionally, the Commonwealth had to “pay an additional Medicare tax for the value

of the health benefits provided to the same-sex spouse.”'”

The attorney general argued that the Massachusetts state constitution’s equal protection clause
was interpreted to prohibit such discrimination and, therefore, DOMA’s effort to condition
federal funding on discrimination against homosexual marriage interfered with Massachusetts’
sovereign authority to define and regulate the marital status of its residents. The district court
agreed, ruling that DOMA was unconstitutional because it interfered with the traditionally
reserved power of the states to regulate marriage and forced Massachusetts to discriminate
against its own citizens in violation of its constitution.”" According to the district court, “the
federal government, by enacting and enforcing DOMA, plainly encroaches upon the firmly
entrenched province of the state, and in doing so, offends the Tenth Amendment. For that

reason, the statute is invalid.”'??

The district court reached its decision, in part, based on the recognition that the commandeering
cases of New York and Printz actually stood for the wider principle of protecting state sovereignty
from federal interference when states act within the scope of traditionally reserved powers.
Applying Hodel v. Virginia Surface Minings test, which originated from National League of
Cities, the court reasoned that DOMA (1) regulated “states as states,” (2) concerned attributes
of state sovereignty, and (3) was of such a nature that compliance with it would impair a state’s
ability to structure integral operations in areas of traditional governmental functions.'® The
threatened denial or recapture of federal funds if the state furnished same-sex benefits and the
increase in the state’s Medicare tax burden were sufficient to find that DOMA regulated states
as states.'” The court also found that DOMA concerned an attribute of state sovereignty, even
though DOMA only defined marriage for purposes of federal law, and even though compliance
with DOMA was necessary only insofar as Massachusetts voluntarily participated in federally
funded programs.'” Finally, the court ruled that DOMA impaired Massachusetts™ ability to
structure integral operations because such impairment is shown when a “federal regulation



affects basic state prerogatives in such a way as would be likely to hamper the state government’s
ability to fulfill its role in the Union and endanger its separate and independent existence.”"®
Such impairment was shown, according to the court, because DOMA forced Massachusetts to
choose between honoring its state constitution and federal law, which undermined the state’s
“basic ability to govern itself.”"?” The reasoning in Massachusetts parallels the reasoning that
litigators should leverage to vindicate state sovereignty legislation such as the Health Care
Freedom Act. When possible, advocates of state sovereignty should use these liberal precedents

to advance conservative ends.

In states that amend their constitutions to establish a right to freedom of choice in health
care and health plans and to prohibit compulsory participation in health plans, the federal
health care law’s individual mandate (1) regulates “states as states,” (2) concerns attributes of
state sovereignty, and (3) impairs the state’s ability to structure integral operations in areas of
traditional governmental functions. First, just as DOMA regulated states as states by burdening
state policy decisions with threats of the denial or recapture of federal funds and the imposition
of additional federal taxes, the federal health care law’s individual mandate will force states to
pay for increased health care coverage because it will drive more individuals, who cannot afford
private insurance, to participate in state-funded Medicaid programs. Additionally, states that
adopt the Health Care Freedom Act will be precluded from enforcing an otherwise valid state
law. Second, like family law, there is no question that the regulation of health care has been
recognized for decades as within the reserved powers of the states.'”® Lambert v. Yellowly even
went so far as to say that, “obviously, direct control of medical practice in the states is beyond
the power of the federal government.”" By seeking to preempt the Health Care Freedom
Act’s guarantee of freedom of choice in health care and health plans, and thereby displacing
an otherwise legitimate exercise of state sovereignty, the federal health care law unquestionably
concerns attributes of state sovereignty. Third, any federal law that seeks to preempt the Health
Care Freedom Act would impair a state’s ability to structure its integral operations by rendering
the state unable to honor its constitution, just as DOMA forced Massachusetts to choose
between federal funds and honoring its state constitution.

Like DOMA’s clash with Massachusetts’ state constitutional equal protection guarantee, the
federal health care law’s individual mandate directly clashes with the Health Care Freedom Act.
Just as “DOMA set the Commonwealth on a collision course with the federal government in

7200 the federal health care law’s individual mandate sets states on

the field of domestic relations,
a collision course with the federal government in the field of health care and health insurance
if they adopt the Health Care Freedom Act. Both federal laws should be similarly struck down,
because allowing preemption would (1) regulate “states as states,” (2) concern attributes of state
sovereignty, and (3) be of such a nature that compliance with it would impair a state’s ability to

structure integral operations in areas of traditional governmental functions. The result reached



in Massachusetts thus shows that strategic litigation can vindicate state sovereignty legislation
utilizing the framework of National League of Cities, as applied in Hodel.*!

Of course, this litigation strategy presumes that the tea leaves have been correctly read—i.e., that
the legal framework of National League of Cities is now good law when applied through Hodel.
Massachusetts v. Sebelius, unfortunately, is merely a district court decision that has relatively weak
precedential status. For this reason, advocates of state sovereignty should consider additional
creative legal arguments to temper federal power by taming the modern court’s interpretation
of the Necessary and Proper Clause.**

Defend State Sovereignty with the “Letter and Spirit” of the Constitution

Both the majority and concurring opinions in Raich underscore that the major vehicle for
the expansion of federal power has been the Necessary and Proper Clause, because Wickard's
aggregation principle stems from the implied power it confirms under the Commerce Clause.*
The Necessary and Proper Clause states, “The Congress shall have Power—To make all Laws
which shall be necessary and proper for carrying into Execution the foregoing Powers, and all
other Powers vested by this Constitution in the Government of the United States, or in any
Department or Officer thereof.”?* Justice John Marshall described the power confirmed by the
Necessary and Proper Clause as follows: “Let the end be legitimate, let it be within the scope
of the constitution, and all means which are appropriate, which are plainly adapted to that
end, which are not prohibited, but consist with the letter and spirit of the constitution, are
constitutional.”*” Although this interpretation was disputed by Thomas Jefferson and others,
who claimed that the clause was meant to convey to the federal government only absolutely
necessary implied powers, an effective legal strategy should not focus on resurrecting Jefferson’s
argument.

Justice Marshall was almost certainly right in ruling that the Necessary and Proper Clause does
not require a showing by the federal government that a chosen means of executing an express
power is absolutely necessary. The Framers knew how to use the word “absolutely necessary”
when they wanted to—and, in fact, constitutionally limited the inspection powers of the states
to those that were “absolutely necessary.”?* The fact that the Framers chose not to use the
phrase in conjunction with Congress’ enumerated powers is all but conclusive in precluding the
equation of “necessary and proper” with “absolutely necessary.”

In fact, the latest historical research shows that “necessary and proper” was a term of art meant
to confirm that the federal government, as agent for the states and the people, had implied
incidental power to implement appropriately its expressly granted powers.*”” In agency law,
a grant of “authority to do whatever acts or use whatever means are reasonably necessary and
proper to the accomplishment of the purposes for which the agency was created” means that “an



agent has implied authority to do that which #he nature of the business would demand in its due
and regular course.”**® Although such implied power is ordinarily coupled to any grant of express
power to an agent, the Necessary and Proper Clause was neither needlessly redundant nor was its
redundancy meant to convey a greater limitation on the implied powers of the federal government
than is “necessary and proper.” The Framers included the clause to “remove all uncertainty” that
the Constitution would be interpreted to displace the Articles of Confederation’s limitation
of the delegated powers of the prior national government to those expressly delegated by the
states.””” Thus, the redundancy of the clause was an instance of prudent “belt and suspenders”
drafting, not an effort to further limit the implied powers of Congress.

While the implied power delegated to Congress by the Necessary and Proper Clause is broader
in scope than what “absolute necessity” would justify, it is not unlimited. Congress’ implied
power s still circumscribed by the agency principle that the clause authorizes only those actions
that the “nature” of the political system established by the Constitution would “demand in its
due and regular course.” As such, the Necessary and Proper Clause entails more than a means-
end test. The “proper” element of the clause demands an answer to the question, “Is the claimed
implied power to enact the law in question appropriate?” And this, in turn, begs the question,
“Appropriate by what standard?” Justice Marshall’s answer to this question was that the “letter
and spirit” of the Constitution is the standard against which the propriety of a federal law is
measured.”'’ Therefore, applying principles of agency law, federal laws are consistent with the
“letter and spirit” of the Constitution if they are enacted to accomplish that which the “nature”
of the political system established by the Constitution would “demand in its due and regular
course.”*!! This standard requires an assessment of the sort of federal law that the “nature” of the
political system established by the Constitution would “demand in its due and regular course.”

Principles of state sovereignty cannot be disregarded in an honest assessment of the “letter and
spirit” of the Constitution. The Constitution undoubtedly created a “compound republic” that
divided power between the states and the federal government. This system of dual sovereignty
was meant to establish a “constitutional equilibrium” that would preserve liberty by (1) diffusing
power and thereby preventing the abuse of concentrated power, and (2) enabling the people to
leverage the sovereignty of the states or the federal government, as needed, to protect their rights
and keep the other government in check. By its nature, therefore, the political system established
by the Constitution cannor “demand in its due and regular course” the enactment of federal laws
that (1) concentrate power in the federal government, and (2) disable the people from wielding
the sovereignty of the states to protect their rights and keep the federal government in check. Any
claim by the federal government to such implied authority is inconsistent with the “letter and
spirit” of the Constitution and, therefore, cannot be rooted in the Necessary and Proper Clause.

This interpretation of the “letter and spirit” of the Constitution is not mere legal theory. As
emphasized by Justice Antonin Scalia in Printz:



When a “Law ... for carrying into Execution” the Commerce Clause violates the principle of
state sovereignty reflected in the various constitutional provisions we mentioned earlier [the
prohibition on any involuntary reduction or combination of a States territory, Art. IV, § 3;
the Judicial Power Clause, Art. 111, § 2, and the Privileges and Immunities Clause, Art. 1V,
§ 2, which speak of the ‘Citizens of the States; the amendment provision, Article V, which
requires the votes of three-fourths of the States to amend the Constitution; and the Guarantee
Clause, Art. IV, § 4], it is not a “Law ... proper for carrying into Execution the Commerce
Clause,” and is thus, in the words of The Federalist, “merely [an] act of usurpation” which
‘deserves to be treated as such. 2

Indeed, the principles of state sovereignty applied in Printz and its predecessor, New York,
directly support the contention that the federal government violates the “letter and spirit” of
the Constitution by enacting laws that prevent dual sovereignty from effectively diffusing power
and protecting individual liberty.

In New York and Printz, the Supreme Court emphasized that principles of dual sovereignty
cannot sustain a relationship between the federal government and the states in which state
legislatures and executive officials are directly commanded by the federal government. The
Courts rejection of such “commandeering” was an application of wider principles of dual
sovereignty that preclude the concentration of power in the federal government. Printz,
for example, emphasized that “the power of the Federal Government would be augmented
immeasurably if it were able to impress into its service—and at no cost to itself—the police

officers of the 50 States.”*'> And New York emphasized:

The Constitution does not protect the sovereignty of States for the benefit of the States or
state governments as abstract political entities, or even for the benefit of the public officials
governing the States. 10 the contrary, the Constitution divides authority between federal
and state governments for the protection of individuals. State sovereignty is not just an end
in itself: “Rather, federalism secures to citizens the liberties that derive from the diffusion of
sovereign power.” “Just as the separation and independence of the coordinate branches of the
Federal Government serve to prevent the accumulation of excessive power in any one branch,

a healthy balance of power between the States and the Federal Government will reduce the
risk of tyranny and abuse from either front.”*"*

In short, both New York and Printz reached their rulings as applications of the functional
purpose of federalism in diffusing power and securing liberty, not merely to defend jurisdictional
boundaries between the states and the federal government. Therefore, the principles of state
sovereignty applied in New York and Printz extend much further than simply preventing the
federal government from commandeering the legislative and executive branches of a state.



They support the contention that the federal government violates the “letter and spirit” of the
Constitution by enacting laws that prevent dual sovereignty from effectively diffusing power and
protecting individual liberty. This opens the door to the argument that the federal government
cannot invoke the Necessary and Proper Clause to preempt state sovereignty when states wield
their reserved powers to serve the ultimate purpose of our system of federalism—securing
individual liberty. As discussed below, this argument can powerfully sustain state sovereignty
legislation, such as the Montana Firearms Freedom Act, against preemptive federal laws that
purportedly spring from the implied power confirmed by the Necessary and Proper Clause.

Case Study: Montana Firearms Freedom Act

The Montana Firearms Freedom Act establishes a less restrictive regulatory regime than federal
law for intrastate firearms manufacturing and sales. The Act facilitates the exercise of the
individual right to keep and bear arms under the Second Amendment by promising to enhance
the availability of firearms within the State of Montana.*”> When coupled with the foregoing
Second Amendment right, the personal right to engage in firearms manufacturing and sales
under the Act should be regarded as among the rights reserved to the people under the Ninth

Amendment.?'°

In short, Montana has exercised its sovereign police powers to facilitate the
ability of individuals to exercise their enumerated constitutional rights within state boundaries.
Consequently, federal preemption of the Montana Firearms Freedom Act would not merely
displace state law. Such preemption would displace state sovereignty in a way that diminishes
individual liberty and substantially restricts the opportunities Montanans would otherwise
have to exercise and enjoy their Second and Ninth Amendment rights. In other words, federal
preemption of the Act would undercut the fundamental structural purpose of preserving state
sovereignty in our federalist system—protecting individual liberty from the concentration
of power in the federal government. And for that very reason, the “letter and spirit” of the
Constitution should prohibit preemption to the extent that it is premised on leveraging the
implied power confirmed by the Necessary and Proper Clause. After all, if, as held in Printz,
it violates the “very principle of separate state sovereignty” for Congress “to compromise the

structural framework of dual sovereignty,”*!

it would be a far greater violation of that principle
for Congress to prohibit state sovereignty from serving its basic structural purpose of protecting

individual liberty.

Of course, one criticism of this argument might be that the principles of state sovereignty
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enforced in Printz and New York only apply to federal laws that regulate “states as states,
federal laws that override the Firearms Freedom Act or the Health Care Freedom Act merely
regulate people. But this criticism is unpersuasive because “the Constitution’s political structure
of federalism and sovereignty is designed to protect, not defeat, the legal substance of individual

rights.”?"” The Framers and Ratifiers meant for state sovereignty to be actively exerted against



federal overreach to protect individual liberty.??* This point is not the same as the long-rejected
contention that the state has parens patriae standing to enforce the rights of its citizenry—i.e.,
that the state has the right to stand in the shoes of its citizens and enforce #heir rights. Rather,
the point is that principles of state sovereignty bestow upon the state as a state the power to
defend actively its reserved powers against federal overreach for the purpose of securing liberty.
Alexander Hamilton—hardly the champion of state sovereignty—said it best in 7he Federalist
No. 28:

In a confederacy the people, without exaggeration, may be said to be entirely the masters of
their own fate. Power being almost always the rival of power, the general government will at
all times stand ready to check the usurpations of the state governments, and those will have
the same disposition towards the general government. The people, by throwing themselves into
either scale, will infallibly make it preponderate. If their rights are invaded by either, they

can make use of the other as the instrument of redress.**!

In short, when a state deliberately enacts a law meant to protect individual liberty to resist federal
overreach, it is acting fully within its nature as a staze within the federalist system designed by the
Founders. Moreover, the state certainly has a sovereign interest in enforcing its laws. Therefore,
any federal law that would prevent the state from enforcing its laws and serving its appointed
function in our federalist system regulates “states as states” and violates the “letter and spirit” of
the Constitution.”***

Seek Heightened Judicial Scrutiny under the Necessary and Proper Clause

Despite the foregoing analysis, most modern cases deem “necessary and proper” just about any
law that Congress claims will make the exercise of an express power more convenient. As a result,
courts often will not second-guess congressional determinations of what exercises of implied
power are “necessary and proper.” But recent developments in the law interpreting the scope
of the Fourteenth Amendment’s enforcement clause suggest that this could change. To restore
the original balance of power between the states and the federal government, strategic litigation
arising from state sovereignty legislation should urge courts to correspondingly heighten their
scrutiny of exertions of the implied power confirmed by the Necessary and Proper Clause.

The Enforcement Clause of the Fourteenth Amendment provides that Congress may enforce
the Amendment’s guarantees of fundamental freedom against state action through appropriate
legislation.””® From its inception, the Enforcement Clause was viewed as conferring upon
Congress implied power equivalent to that confirmed by the Necessary and Proper Clause.?**
As the Necessary and Proper Clause’s reach grew, so did that of the Enforcement Clause. Just
as the Supreme Court has allowed Congress to regulate virtually any intrastate activity as a
convenient means of regulating interstate commerce, the Court eventually allowed Congress to



prophylactically override the most intimate aspects of state sovereignty in controlling elections,
the size and shape of legislative districts, and education policy in order to maximize the ability
of Congress to protect civil rights.?”” But during the 1990s and 2000s, the trend reversed vis-a-
vis the Enforcement Clause.

In City of Boerne,**® the Supreme Court argued that the Enforcement Clause cannot become so
expansive in its reach that it effectively defines new civil rights; instead, it must be regarded as a
remedial power that is incidental to protecting civil rights already protected by the government;
accordingly, it rejected the argument that Congress was free to expansively override state
sovereignty to protect civil rights, requiring instead a close connection between any statute
overriding traditional areas of state sovereignty under the enforcement clause and an actual
problem of civil rights violations, with heightened judicial scrutiny for any prophylactic measure.

In Horne v. Flores,”

the Court applied these principles to restrict the power of the federal
judiciary to enforce an existing consent judgment. The Court specifically held that injunctions
affecting “areas of core state responsibility, such as public education,” should be lifted as soon as

evidence of discrimination no longer exists.

If heightened judicial scrutiny is warranted for these exertions of the Enforcement Clause, it is
certainly warranted for federal laws that invoke the Necessary and Proper Clause. After all, from
the inception of the Fourteenth Amendment, the scope of power conferred or confirmed by the
two provisions has been equated. Although the Necessary and Proper Clause is not a remedial
power, it is, like the Enforcement Clause, meant to effectuate an express power. Both clauses
furnish or confirm subordinate incidental or instrumental power; neither clause furnishes or
confirms implied power exceeding the main power that each is meant to implement. As such,
just as the Enforcement Clause should not be interpreted so broadly that it effectively creates
new federal rights, deference to the claimed necessity or propriety of federal laws under the
Necessary and Proper Clause should not be so great that the clause functions as a standalone
power or effectively defines new enumerated powers for the federal government.*® Accordingly,
strategic litigation coupled to state sovereignty legislation should seek heightened judicial
scrutiny of any federal law that is justified as an exercise of implied power confirmed by the
Necessary and Proper Clause.

Case Study: Fighting the Individual Mandate with Heightened Scrutiny

Heightened scrutiny would help resist overreaching claims that a federal law is “necessary and
proper.” For example, the federal government claims the implied power to require individuals
to purchase health insurance under the Commerce Clause and Necessary and Proper Clause.?”
Because the act of choosing not to purchase health insurance is obviously not commerce “among’
the states, it is necessary for the federal government to make the claim that the Commerce



Clause and the Necessary and Proper Clause implies the power to impose the individual
mandate in order to effectuate a broader regulatory scheme involving truly interstate commerce.
Thus, in litigation over the federal health care law, the federal government has contended that
the individual mandate is necessary and proper to implementing a comprehensive interstate
regulatory scheme for controlling health care costs and providing universal access to health
care.”® With heightened scrutiny of this claim, however, defenders of the Health Care Freedom
Act could respond by offering proof that the individual mandate actually defeats the purpose of
the federal government’s interstate regulatory scheme.

It is well established that increased participation in health insurance causes health care
costs to spiral upward because individuals tend to demand more services and to be less cost
conscious when a third party pays their bill.?" Correspondingly, mandating participation in
health insurance will generate excessive demand and competition for scarce medical services,
increasing health care costs and diminishing access to health care from what it would otherwise
be if individuals were left free to pay directly for health care or to use a combination of health
care savings accounts and catastrophic coverage.** Such proof, if actually considered, would
refute the necessity and propriety of the individual mandate by showing the mandate defeats
its asserted purpose and, therefore, cannot be regarded as within the implied power that is
incident to the Commerce Clause under the Necessary and Proper Clause. Thus, heightened
scrutiny of federal laws under the Necessary and Proper Clause could go a long way to help state
sovereignty legislation, such as the Health Care Freedom Act, resist the unjustifiable expansion
of the federal government. Therefore, it is prudent to couple the enactment of state sovereignty
legislation with a consciousness of the principles of strategic litigation.

(TOOL i@
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Taxpayer Courts

Mere taxpayers face significant hurdles enforcing the guarantee of dual sovereignty in federal
court. Nearly 100 years ago, in Frothingham v. Mellon, the Supreme Court rejected a constitutional
challenge to a conditional federal grant program, the 1921 Sheppard-Towner Act Maternity
and Infancy Health program, which was brought by an ordinary citizen based solely on the fact
that she paid federal taxes—what is called “taxpayer standing.”*** Ms. Frothingham argued that
the conditional grant program violated the Tenth Amendment and, therefore, taxes taken from
her to support the program amounted to deprivation of her property without due process of
law. Even though the Court acknowledged the widespread recognition of taxpayer standing to
challenge state and local appropriations, it nevertheless ruled that a taxpayer’s “interest in the
moneys of the Treasury—partly realized from taxation and partly from other sources—is shared
with millions of others; is comparatively minute and indeterminable; and the effect upon future



taxation, of any payment out of the funds, so remote, fluctuating and uncertain, that no basis
is afforded for an appeal to the preventive powers of a court of equity.”**

The Supreme Court’s refusal to accept jurisdiction over constitutional claims based on taxpayer
standing has been somewhat relaxed in cases seeking to enforce the Establishment Clause under
the First Amendment,” but the federal courthouse doors are still largely closed to claims
brought by taxpayers under the Tenth Amendment.?*® But this denial of access to justice in
federal court is a blessing in disguise—it supports nearly exclusive jurisdiction over the very
same claims in most state courts. States can establish “taxpayer courts” allowing citizens to
sue state and federal agents for violations of the Tenth Amendment based solely on taxpayer
standing, and those claims will be shielded from removal to the lower echelons of the federal
court system to the very extent the federal courthouse doors remain closed to taxpayers.

State Courts Have Jurisdiction Over Federal Claims and Federal Agents

State courts do not need specific legal authority beyond the U.S. Constitution itself to entertain
a lawsuit against federal agents to enforce the Constitution.”” State courts are courts of general
jurisdiction and can handle any case arising under state or federal law.**® Indeed, even in the
absence of a state law providing a remedy, state courts have jurisdiction over claims arising
directly from the U.S. Constitution.? Such concurrent jurisdiction is in no way an affront to
the vertical separation of powers between the states and the federal government. The Supremacy
Clause mandates that “the judges in every state shall be bound” by the Constitution. There is
a long history of Congress affirmatively granting jurisdiction to state courts to enforce federal
laws.?* In fact, except where sovereign immunity is at issue, state courts have been required to

accept jurisdiction of federal claims.?*!

The sovereign immunity enjoyed by the United States does not prevent constitutional lawsuits
from being brought against federal officials in state court;*** when a federal official is alleged to
act in violation of the Constitution, his or her actions are not attributed by the law o those of
the United States.*® In United States v. Lee, for example, Confederate General Robert E. Lee’s
family brought an “ejectment” lawsuit in state court to recover 1,100 acres held by military
officers of the United States.?** General Lee’s family prevailed in Virginia state court, and, upon
appeal, the Supreme Court rejected the argument that the state court lacked jurisdiction over
their “ejectment” lawsuit. The Court held that so long as the question raised in state court can
be ultimately determined “in courts which are the creation of the federal government,” there
is no concern about “hostile proceedings in state courts.”** The Court further explained, “No
man in this country is so high that he is above the law. No officer of the law may set the law at
defiance with impunity. All the officers of the government from the highest to the lowest are
creatures of the law and are bound to obey it.”? Lee established that state courts can exercise
jurisdiction over federal agents who are alleged to be acting in violation of the Constitution if



a federal court is ultimately able to review the case. Similar principles apply when state courts
are asked to enjoin state officials to prevent them from violating the Constitution because state

officials are regarded as acting on their own, not as the state itself.?¥

Taxpayer Standing Cases Cannot Be Removed to the Lower Federal Courts

Although Lee holds that a federal court must have the ultimate power to review a case filed in
state court against federal agents on federal questions, there is no necessity that such review take
place in a federal court other than the U.S. Supreme Court. Indeed, despite the normal rule
that a constitutional claim against state or federal officials filed in state court can be removed

to federal court,**

cases filed in state court against state or federal agents on federal questions
can be shielded from removal to the /ower federal courts. Removal can be prevented simply
by ensuring that any case filed in state court against state or federal agents cannot meet the

requirements of original jurisdiction in federal court under Article III of the Constitution.

Unlike state courts, federal courts have limited original jurisdiction. Article III requires them
to exercise original jurisdiction only over actual “cases and controversies”™—i.e., “justiciable”
claims.?® This means, for example, that federal courts cannot take cases in the first instance
where injury is only speculative or where the ultimate issue is of the sort assigned to the political
branches for resolution.”® When a plaintiff challenges a statute that threatens individual liberty,
the Supreme Court has held that federal courts cannot exercise original jurisdiction unless the
plaintiff shows that “there exists a credible threat of prosecution.”®' Circuit courts have in
many cases articulated an even narrower conception of federal jurisdiction, stating that where
“plaintiffs seek declaratory and injunctive relief only, there is a further requirement that they
show a very significant possibility of future harm.”** Additionally, federal courts also apply a
doctrine known as the “political question doctrine” to avoid reaching constitutional issues that
they claim the U.S. Constitution assigns exclusively to the political branches. This doctrine may
also stem from the “case and controversy” jurisdictional requirement imposed by Article III on
federal courts.”> The refusal of the federal court system to acknowledge taxpayer standing falls
under all three of these Article III doctrines.

By contrast, state courts do not necessarily face any such Article III restrictions on their
jurisdiction.”®® The Ohio Supreme Court is representative of those state courts that reject the
“case and controversy” restrictions imposed on federal courts by Article III:

“State courts need not become enmeshed in the federal complexities and technicalities
involving standing and are free to reject procedural frustrations in favor of just and
expeditious determination on the ultimate merits.” This court has long taken the position
that when the issues sought to be litigated are of great importance and interest to the public,
they may be resolved in a form of action that involves no rights or obligations peculiar to

named parties.””



Based on similar principles, 10 states—Alabama, Colorado, Delaware, Indiana, Maine,
Massachusetts, Michigan, New Hampshire, Rhode Island, and South Dakota—have empowered
their courts to offer advisory opinions on constitutional matters through their common law,
statutory, or constitutional provisions.”® Eleven other states—Arizona, Arkansas, California,
Connecticut, Florida, Hawaii, Illinois, Maryland, Minnesota, Mississippi, and Ohio—authorize
their courts to exercise jurisdiction over lawsuits without requiring those lawsuits to meet “case
and controversy” requirements similar to those of Article II1.*7 Although there is case law in
10 states—namely Delaware, lowa, Kansas, Kentucky, Montana, New Mexico, Rhode Island,
Tennessee, Wisconsin, and Utah—which clearly states that the respective state embraces Article
I1I “case and controversy” requirements as a prerequisite of state court jurisdiction,”® even most
of these states make an exception for taxpayer standing.

Scholars have found that “taxpayers in almost every state ... can challenge the expenditure
of public funds, without any individual or particularized showing of injury,” which would be
required for taxpayer standing under Article I1I in federal court.”” And the Goldwater Institute’s
independent research shows that only eight states—namely Idaho, Indiana, Iowa, Kansas,
Massachusetts, Nevada, New Mexico, and Vermont—have taxpayer standing requirements
that are clearly as restrictive as those imposed on federal courts by the “case and controversy”

requirement of Article IT1.>°

In short, at least 21 states explicitly allow their courts to exercise jurisdiction over cases that
simply could not be heard in federal court. Broad taxpayer standing principles are arguably
recognized by 42 states. The overlap between the two categories of states that recognize relaxed
standing requirements leaves only six states—Idaho, lowa, Kansas, Nevada, New Mexico, and
Vermont—that fairly stridently embrace the federal court system’s approach to standing. Thus,
there exists authority in at least 44 states for state courts to exercise jurisdiction over constitutional
claims to a greater extent than would be permissible in a federal court. But even in the remaining
six states, there might be wiggle room to argue for state court jurisdiction over claims that fall
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short of meeting the Article III standard for matters of “great public importance.
of procedure in state court cannot be displaced by federal law under any current precedent.
Moreover, there is no substantive bar to bringing a federal claim that lacks Article III standing
in state court because the justiciability requirements of Article III are not regarded as an element
of a federal claim.?®

Even if a state court constitutional claim were removed to federal court despite the lack of
Article III standing, the proceeding must be remanded to state court.?** Indeed, frivolous efforts
to remove state court actions to federal court, when no Article III jurisdiction exists in federal
court, may trigger sanctions in the form of attorney’s fees to the party defending the removal.?®
All of these rules of law should shield a federal constitutional claim brought against state and
federal officials in state court from removal to federal court if the claim is based on taxpayer



standing.”*® Only the U.S. Supreme Court would have jurisdiction to review the ultimate results
of the state court proceeding.”” Therefore, ensuring that any constitutional claim filed against
state or federal agents in state court is based solely on taxpayer standing would be a potent way
to shield the claim from removal to the lower echelons of the federal court system (even though
there is no constitutional way to avoid the U.S. Supreme Court having ultimate appellate
jurisdiction over a final judgment determining questions arising under the Constitution).*®

Taxpayer Courts Could Furnish Significant Remedies for Violations
of State Sovereignty

State courts not only have the power to entertain lawsuits for violations of the Constitution,
but they are also able to provide a wide range of remedies for misconduct by state and federal
officials. States are free to waive their sovereign immunity in state court as needed, and to enact
laws providing a full range of legal and equitable remedies for constitutional misconduct by state
officials. The remedies potentially available in state court to address constitutional misconduct
by federal officials are more limited, but they almost certainly include monetary damages.*
Moreover, although the Supreme Court has held that a state court cannot seek the remedy of
mandamus or the issuance of a writ of habeas corpus against federal officials, no federal case
has barred a state court from issuing injunctive relief against federal officials.””* Indeed, there is
good reason to believe that state courts would be allowed to issue injunctive relief against federal
officials because, as previously discussed, the Supreme Court granted the functionally similar
legal remedy of ejectment in United States v. Lee.

Additionally, the reasoning for barring state courts from issuing the remedies of mandamus and
habeas corpus cannot sustain a bar on injunctive relief. Unlike the remedy of mandamus, an
injunction does not necessarily command a federal agent to take action using the machinery of
the federal government; it typically requires that the defendant simply to refrain from taking
any action. Indeed, to the very extent an injunction is premised on preventing the violation of
constitutional law, an injunction only acts on the federal agent in an individual capacity, not
as a federal agent, because it prevents the federal agent from unconstitutionally using the legal
machinery created by federal law in the name of the United States.?”!

Similarly, the bar on state courts issuing writs of habeas corpus to individuals wrongly detained
by the federal government should not prevent the use of injunctive relief against federal agents
by state courts. This rule against writs of habeas corpus has an infamous pedigree. Zarbles
Case,””> which is typically cited for the rule, directly relied on the holding in Ableman v. Booth.*”
Ableman, in turn, was issued by Chief Justice Roger Taney of the Dred Scort decision. The case
reached its holding in the context of overturning an effort by the Wisconsin Supreme Court
to free a person held in prison by the federal government under the federal Fugitive Slave Act.
Defendant Sherman Booth in Ableman allegedly aided and abetted the escape of a fugitive slave



from his master and was taken into custody by a deputy federal marshal.”’* The Wisconsin
Supreme Court issued a writ of habeas corpus ordering the federal marshal to release Booth,
which, in turn, prompted the marshal to appeal to the U.S. Supreme Court.”””> The Supreme
Court issued a writ of error to the Wisconsin Supreme Court, which instructed its clerk to
disregard.”® The resulting standoff was short lived because the U.S. Supreme Court eventually
set a hearing date “without further notice.” After the hearing, the Court determined that the
Supremacy Clause precluded a state court from enforcing a writ of habeas corpus against a federal
agent because the federal government “should be supreme and strong enough to execute its own

laws by its own tribunals, without interruption from a state or state authorities.”*””

Ableman’s holding was then later extended by Zarbles Case to declare that even issuing a writ of
habeas corpus would invade the province of the federal government and violate the Supremacy
Clause. Ableman, however, was rendered in the context of a state supreme court that defied the
U.S. Supreme Court’s ultimate authority. In the absence of such defiance, i.e., in the context
of a state court that acknowledged the U.S. Supreme Court’s ultimate authority, Ableman's
reasoning would make little sense because there would be no necessary clash between federal
supremacy and the state court issuance of a habeas corpus writ. This is because, as discussed
previously, the unconstitutional actions of a federal agent are not regarded as equivalent to the
actions of the United States.””® Therefore, ordering a federal agent who is unconstitutionally
holding a prisoner in custody to release that prisoner does not entail overriding the federal
government’s supremacy. Only if a state court deliberately disregards the U.S. Supreme Court’s
ultimate appellate jurisdiction over the case does the clash between state and federal sovereignty
necessarily arise, as held in Ableman. For this reason, so long as the Supreme Court’s ultimate
appellate authority is recognized by a state court, neither the reasoning of 7arbles Case nor
that of Ableman should preclude recognizing the authority of a state court to issue injunctive
relief against federal agents, even if injunctive relief were analogous to that of the writ of habeas
corpus.”’”? And the greater power to issue an injunction should also include the lesser power
of furnishing purely declaratory relief—i.e., a final judgment declaring the federal agent to be
acting in an unconstitutional manner.

States Should Establish a Clear Legal Framework for Taxpayer Courts

This analysis means that most states can furnish a parallel legal system that insulates
constitutional claims brought by taxpayers against state and federal agents from removal to any
federal district court. The practical results of establishing such as system would likely include
state court decisions that protect state sovereignty. For example, in City of Garden Grove v.
Superior Court of Orange County,*®® County of San Diego v. San Diego NORML,*®" and Qualified
Patients Association v. City of Anaheim,* California appellate courts have repeatedly shielded
the state’s medical marijuana laws from preemption by seemingly conflicting federal law. Until



and unless these decisions are overturned, principles of comity—mutual respect—should
effectively protect California’s medical marijuana system from federal preemption. At least one
Oregon appellate court has similarly protected the right to possess a concealed weapon against
federal gun control laws.?*> Moreover, a state court is a viable venue for strategically prosecuting
constitutional claims against state and federal agents because a final judgment issued by a state
court will be binding for res judicata purposes.”* Conservatives should take advantage of every
legal precedent available to advance state sovereignty.

The bottom line is that cutting-edge legal theories face an uphill battle when it comes to resisting
federal power. Every advantage must be seized to maximize the chances of success. And when
it comes to litigation, most attorneys know that venue matters. Given a choice between state
and federal courts, all other things being equal, the best venue for challenging federal power is
probably not the federal court system. Moreover, since our federal court system has appellate
circuits with distinct personalities when it comes to enforcing the Constitution’s original
meaning, constitutional litigators may find themselves in federal circuits whose track records
pretty much guarantee a loss for state sovereignty. The state court system can thus be a refuge
for citizens seeking to enforce the original relationship between the federal government and the
states. To the very extent that the federal court uses complicated jurisdictional doctrines to deny
citizens their day in federal court, state courts would be free to address the issues the federal
judiciary refuses to address. Strict federal standing requirements will ironically bar removal of
such cases to lower federal courts, leaving state courts free to adjudicate federal constitutional
issues. Given the ability of states to provide taxpayers with their day in court to challenge the
excesses of federal power, they should do so.

It is recommended that states strongly signal their receptiveness to serving as a venue for claims
advanced by taxpayers to vindicate principles of state sovereignty. Statutes should expressly
codify the existence of state court jurisdiction over state sovereignty-related constitutional claims
against federal agents based on taxpayer standing (or any other form of relaxed standing that
is adequate to invoke state court jurisdiction but inadequate to support Article III jurisdiction
in federal court). Building on the technique of the “Jennings” or “Williamson” Reservation,
which is used to prevent removal of federal claims that are unripe for federal jurisdiction,*®
taxpayer complaints filed in state court should also be required to explicitly disclaim Article II1

jurisdiction in federal court so as to deter frivolous removal litigation. In this way, state courts

will be able to furnish the constitutional justice denied to taxpayers in federal courts.
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Expand Civil Rights Laws

To complement “taxpayer courts,” state civil rights laws, modeled after federal civil rights laws,
should be enacted that explicitly empower citizens to enforce state sovereignty in state court.®®
42 U.S.C. § 1983, for example, provides for a federal “civil action for deprivation of rights,”

stating:

Every person who, under color of any statute, ordinance, regulation, custom, or usage, of any
C C

State or Territory or the District of Columbia, subjects, or causes to be subjected, any citizen

of the United States or other person within the jurisdiction thereof to the deprivation of any

rights, privileges, or immunities secured by the Constitution and laws, shall be liable to the

party injured in an action at law, suit in equity, or other proper proceeding for redress....

Correspondingly, state law should create a civil action for taxpayers to hold state and federal
officials liable for violation of principles of state sovereignty. The law should explicitly allow
taxpayers to file lawsuits for redress against state and federal officials who might enforce
overreaching federal laws that invade the exclusively reserved powers of the states. Just as 42
U.S.C. § 1988 allows the prevailing party to recover attorney’s fees when defending civil rights
against unconstitutional state statutes, taxpayers should be allowed to recover their litigation
expenses and attorney’s fees if they prevail in their lawsuits. This would allow private individuals
not only to sue state and federal agents in state court based on taxpayer standing, but also to
secure a full measure of relief for constitutional violations.

(ToOL #4)

Constitutional Defense Councils

Despite polls showing widespread opposition to the federal health care law, as well as concerns
about its constitutionality, states like Arizona and Missouri were initially unwilling to defend
their sovereignty from the federal government through their chief law enforcement officers—
their attorneys general. Arizona’s former attorney general also previously refused to challenge an
effort by the federal judiciary to micromanage Arizona’s school policies in the state’s ultimately
successful challenge to such federal overreach in Horne v. Flores.”® 'This is nothing new. During
the 1990s, states responded to such recalcitrance by their attorneys general by authorizing the
creation of “Constitutional Defense Councils,” which would have the independent power to
retain legal counsel to defend state sovereignty.



In early 1994, for example, Arizona Governor Fife Symington asked the legislature to approve
a Constitutional Defense Council “in response to passage of the Clean Air Act, the Endangered
Species Act, and the Brady bill, all of which required state action but didn’t provide funding.”
A New Hampshire bill requesting a Constitutional Defense Council went so far as to include
an extensive list of specific regulations that the council was created to defend against, and
environmental acts were the largest category of targeted acts.”® In all, during the 1990s, seven
states considered or enacted laws that created Constitutional Defense Councils. Specifically,
Pennsylvania,”® New Hampshire, Illinois,”' and Oregon®** introduced bills in their legislatures;

Arizona, Idaho, and Utah enacted such legislation.

The purpose of these councils was to guarantee institutionally that a lawyer representing the
state would protect the prerogatives of the state from federal overreach. Nevertheless, both the
Arizona and Utah Constitutional Defense Councils have never become actively engaged in
defending state sovereignty from federal overreach. Utah’s Constitutional Defense Council was
considered defunct by 2008.%* Idaho, by contrast, played a role in fighting the Real ID Act and

federal gun laws,”* and it may become involved in the fight against national health care.?

The inaction by Arizona’s Constitutional Defense Council can be traced to a constitutional
defect resulting after Arizona’s Attorney General was removed from the Constitutional Defense
Council.?® Removing the attorney general from the council removed the executive influence
on the council, which raised separation-of-powers concerns.

In Woods v. Block,”” the Arizona Supreme Court ruled that the Constitutional Defense Council
could not represent the state as a whole, saying that the Constitutional Defense Council “violates
the state constitution’s separation-of-powers clause because it is a legislatively created and
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controlled body performing executive functions.
however, still exists and was amended as recently as 2000. Utah and Arizona have a similarly
strict approach to the separation of powers between the departments of state government, which
may explain inaction from Utah’s Constitutional Defense Council.*”® Idaho is less strict in this
regard.”” Indeed, the reasoning of Woods v. Block may threaten Constitutional Defense Council
laws in Utah, Idaho, and elsewhere, insofar as most state judiciaries generally enforce structural
limitations on state government, including separation-of-powers doctrine, under their state

constitutions more vigorously than does the federal judiciary under the U.S. Constitution.*?

The surest manner in which to avoid constitutional objections to the Constitutional Defense
Council raised in Woods v. Block is to amend the state constitution to allow its existence as
originally conceived. Notwithstanding perceived conflicts with the doctrine of separation of
powers, it is not uncommon for the powers of the various departments of state government
to be blended in this way, as exemplified by Arizona’s line-item veto power, which gives
quasi-legislative power to the governor to effectively redraft legislation. In the alternative to a
constitutional amendment, navigating the separation of powers would involve ensuring that



Constitutional Defense Councils are established by statute to include a majority of executive
branch appointees. Concerns about the executive branch having political reasons to refuse to
approve litigation by the Constitutional Defense Council should be dealt with by making it
mandatory for the council to defend state sovereignty in specific ways, and to authorize taxpayer
lawsuits to compel the council to perform its legally mandated obligations.

For example, the legislation creating the Constitutional Defense Council should specify that
the council must defend state sovereignty from federal incursion where necessary to protect the
state’s exclusive authority over intrastate crimes, intrastate health care regulation, or intrastate
firearms regulation. And if politics get in the way of the Constitutional Defense Council’s
mission, taxpayers should have the legal right to go to court and compel the council to defend
state sovereignty by retaining outside counsel who will.

(ToOL #5
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Coordination

Nearly 30 years ago, former assistant U.S. attorney and prosecutor Fred Kelly Grant discovered
that numerous federal agencies, including the Environmental Protection Agency (EPA) and
the Bureau of Land Management, were governed by laws that contained “coordination”
provisions.’*” These provisions create a legal right and power for elected local governments to
demand that federal agencies attempt to achieve consistency between federal and local laws,
regulations, plans, and policies before a federal agency can promulgate final administrative
rules, policies, or plans that would override local laws, policies, or plans. More specifically,
coordination requires federal agencies to (1) keep apprised of state, local, and tribal plans;
(2) ensure that consideration is given to local plans when developing a federal plan, policy, or
management action; (3) provide early notification (prior to public notice) to local government
of the development of any plan, policy, or action; (4) provide the opportunity for meaningful
input by local government into development of the federal plan, policy, or action; and (5)
make all practical efforts to resolve conflicts between federal and local policy, and to reach
consistency.** Much like collective bargaining in union contract negotiations, the federal agency
is obligated to continue the coordination process until a good-faith impasse or consistency is
reached. Coordination is enforceable because federal agencies are required to follow their own

rules and governing statutes.’”

Coordination Works

Demands for coordination have succeeded in persuading a federal court to block the federal
government from releasing diseased wild horses into public ranch lands in Uintah County,



Utah.>® Moreover, the mere threat of a local government demanding coordination can deter or
delay the rollout of new regulations within the objecting community because it disrupts cookie-
cutter plans for implementing new regulations. Fred Kelly Grant reports that local governments
have an impressive track record of moderating or even derailing the implementation of onerous
regulations without litigation simply by demanding coordination or having the reputation of
demanding coordination.

For example, in 2009, after 27 months of persistent demands for coordination, the invocation of
state laws that required coordination between state agencies and local governments by four towns
in Texas blocked the I-35 Trans-Texas Corridor from being built.*” When Owyhee County,
Idaho, demanded that the Federal Bureau of Land Management coordinate its proposals with
its Natural Resources Committee, the Bureau withdrew proposals for wildlife enclosures that

3% Furthermore, an effort by federal agencies to

would have deprived ranchers of grazing rights.
list the “spotted frog” as an endangered species in Owyhee County, which would have triggered
restrictive federal land use regulations, failed when word of the county’s previous coordination

litigation led federal officials to voluntarily seek the county’s input.*”’

How to Coordinate

Initiating the process of coordination begins with drafting a local policy or plan that is relatively
freedom-friendly when compared with anticipated new federal regulations. The policy can be as
informal as a statement declaring that “public health and safety requires all roads in the abutting
National Forest to remain open to vehicular access.” But to ensure the strongest position in
any eventual litigation, local governments should develop a formal policy statement or plan to
ensure local policies will comprehensively address the same subject matter as any anticipated new
federal regulation.’'® The policy should be adopted by resolution of the local government, along
with a resolution granting authority to the local government’s elected officials to commence
coordination with the relevant federal agency. Thereafter, the local government’s elected officials
should send correspondence to the head of the relevant federal agencies, with copies to local
representatives, advising them that the local government is invoking coordination status under
the relevant statutory or regulatory coordination provisions, and scheduling a coordination
meeting with a specific agenda.

The first coordination agenda should attempt to secure acknowledgement of the local
government’s status as a coordinating agency. Also, the local government should seck agreement
on the ground rules for the coordination process, with the goal of obtaining a commitment
from the participating federal agency to meet periodically and (1) to keep apprised of state,
local, and tribal plans; (2) to ensure that consideration is given to local plans when developing
a federal plan, policy, or management action; (3) to provide early notification (prior to public
notice) to local government of the development of any plan, policy, or action; (4) to provide the



opportunity for meaningful input by local government into development of the federal plan,
policy, or action; and (5) to make all practical efforts to resolve conflicts between federal and
local policy, and to reach consistency.

Assuming that the federal agency complies with the process, the local government must interact
with the federal agency through its elected officials exclusively, and it must hold fast at all times
to the position that the process is one of coordination, not cooperation or “commentary” on
rulemaking; otherwise, the agency will likely abandon coordination. Negotiations should be
held with reasonable prior notice to the agency, at open meetings with clearly set agendas.
The meetings should be transcribed, and points of agreement and disagreement should be
thoroughly documented with memorializing correspondence.

From his nearly three decades of experience with the process, Grant reports that one of the most
significant challenges is getting the coordinating agency to cooperate with the initial meeting.
But such reticence has been overcome with persistence by documenting each instance of the
agency’s refusal to coordinate, and backing the demand for coordination with the realistic legal
threat of challenging any new federal regulation that is implemented without coordination. If
the relevant agency ignores a local governments demand for coordination, courts will block that
agency from implementing regulations that should have been coordinated, even overturning

final agency decisions and requiring the agency to return to the coordination process.*'!

However, litigation is not guaranteed to be successful. At least one recent case dismissed a
coordination challenge brought by counties in Utah based on the determination that the counties
did not have standing to sue based on the private interests of affected residents and before the
disputed regulation had been implemented.?'? Therefore, if a coordination lawsuit is brought
before the disputed regulation is actually implemented, local governments must (1) document
thoroughly a federal agency’s refusal to coordinate in order to show that further demands for
coordination are futile, and (2) allege in their complaint specific legal rights or powers enjoyed
by the local government, that are threatened or injured by the agency’s refusal to coordinate, such
as the allegation of specific harms to public property, health, welfare, and safety.

Enact Laws Requiring Coordination

The biggest challenge to the coordination tactic is that many local public officials are ignorant
of or afraid to use their coordination power. Those who are afraid often do not want to risk
angering the entity that provides them with funding. Such inaction fritters away opportunities
to advance state sovereignty through the ironic method of invoking federal law. Therefore,
states that want to defend their sovereignty through local coordination should enact model
legislation approved by the American Legislative Exchange Council’s (ALEC’s) Energy and
Natural Resource Committee.””> This model legislation requires local governments to take



advantage of their rights under most federal laws and demand that federal agencies “coordinate”

any new federal regulation with less restrictive local laws. By demanding coordination, local
governments will be able to moderate and even derail the rollout of new federal regulations
within their jurisdiction, vindicating the principles of state sovereignty.

(TooL #6

Reinvigorate the Reserved Powers of the States

Should an unwarrantable measure of the federal government be unpopular in particular
States ... the means of opposition to it are powerful and at hand. The disquietude of the
people; their repugnance and, perbaps, refusal to co-operate with the officers of the Union
... the embarrassments created by legislative devices ... would present obstructions which the

federal government would hardly be willing to encounter.
—James Madison, The Federalist No. 46

Even today, there are certain boundaries that the federal government cannot cross. The federal
government cannot legislatively commandeer the executive or legislative branches of state
governments. This means, for example, that the federal government cannot pass a law that
forces a county sheriff—a representative of a state’s executive branch—to engage in gun sales
checks. Likewise, the federal government cannot enact a law that forces a state legislature to
pass a law taking title to hazardous waste. Although there is case law indicating that the federal
government can direct the state judiciary to accept federal claims and to follow federal law,*'*
the commandeering of the state judiciary has its limits as well.>"> As held in Alden, “a power
to press a State’s courts into federal service to coerce the other branches of the State ... is the
power first to turn the State against itself and ultimately to commandeer the entire political
machinery of the State against its will and at the behest of individuals.”'® Moreover, although
the federal judiciary can force state officials to implement remedies and valid legal judgments,
the recent case of Horne v. Flores underscores that federal courts must not take control over
areas traditionally within the scope of state sovereignty unless doing so serves a clear remedial
purpose—i.e., that there still exists a problem and that enforcing the judgment will likely rectify
that problem.

The principle underpinning all of these cases is that the state cannot function as a counterweight
to the federal government, as is required by the letter and spirit of our Constitution, if the basic
operational structures of state government—its executive, legislative, and judicial branches—do
not enjoy autonomy from compulsion by the federal government. The Constitution’s intentional
preservation of a meaningful separation of powers between the federal government and the states



means that the scope of delegated powers to the federal government cannot be interpreted so
broadly as to be able to obliterate the states’ separate functional existence at congressional whim.

With the federal government generating far more regulation than it can possibly enforce,’"’

states have a tremendous opportunity to leverage these rules of law to interdict federal power

318 If states pass a law barring or limiting state officials from

and vindicate their sovereignty.
cooperating with federal programs, states can often force the federal government into the
position of having to choose between (1) doing nothing, (2) unconstitutionally commandeering
state officials to enforce its laws, or (3) passing a new law that would even more directly invade
state sovereignty by creating a parallel federal structure for enforcement purposes. This last path
may prove politically impossible, if not vulnerable to state sovereignty legislation coupled to

strategic litigation.

Specificexamples abound of state officials interdicting federal overreach through noncooperation.
The Atomic Energy Act, for example, assigned complete responsibility for the regulation of
nuclear power plants to the Nuclear Regulatory Commission (formerly the Atomic Energy
Commission). However, the lack of adequate resources made the commission dependent on
state and local governments for emergency personnel and equipment to protect public health
and safety in the event of a radioactive discharge at a nuclear generating station.’”® This gave
state and local government the effective power to block federally sponsored evacuation plans
by refusing to participate in them. In fact, when it became apparent that federally sponsored
evacuation plans were likely to pose a threat to public health and safety, the states of Massachusetts
and New York, including Suffolk County and ten towns in Massachusetts and New Hampshire,
did just that.”® They blocked federally sponsored evacuation exercises near the Seabrook and

Shoreham nuclear power plants by refusing to implement them.?*!

Another example of interdiction of federal power is provided by recent efforts by the states to
resist implementation of the Real ID Act. The Act would have required states to combine their
citizen-information databases, which would have enabled “tracking, surveillance and profiling

322 at a cost of $1 billion to $2 billion annually over the first five years.**

of the American public
In response, 14 states have enacted Real ID Resistance Acts.*** These acts preclude states from

implementing onerous and intrusive federal identity card requirements.

Other examples of state and local officials interdicting federal power include the refusal of
the Portland, Oregon, police department to submit to the Federal Bureau of Investigation’s
program for interviewing young men of Middle Eastern descent after September 11, 2001,
and the refusal of many states through the 1990s to implement “nonpoint source pollution”
regulations under the Clean Water Act, which supposedly dealt with preventing pollution of

wetlands.?®



There are, no doubt, many other points of intersection between the states and the federal
government that could furnish opportunities for similarly interdicting federal power. University
of Buffalo law professor James Gardner has observed:

All of the largest and most costly nonmilitary domestic national programs—social securizy,
welfare, food stamps, and so on—delegate much of the responsibility for the day-to-day
operation of the programs to the states. State responsibility for running these programs may
include setting eligibility requirements, determining benefit levels, or enforcing compliance with
programmatic requirements ... within these boundaries, state officials often have room to bend
their implementation of national policy in ways that also serve state interests, even when those
interests are opposed to successful implementation of the national program.’*

In particular, numerous otherwise preemptive federal statutes in the field of environmental,
health, and employment regulation offer to delegate “regulatory primacy” to the states, which
would allow state agencies to administratively enforce federal law.?* If the states rejected the
delegation of such “regulatory primacy,” this could help protect state sovereignty and individual
liberty from federal overreach—especially if federal agencies expect more intensive enforcement
from state agencies than federal agencies expect of their own officials. California, for example,
rejected “regulatory primacy” over a portion of the Clean Water Act in 1983 “because state
officials believed the EPA required more of primacy States than it did of its own regional

officers.”?%8

But it is not always clear that state sovereignty and individual liberty are best served by rejecting
“regulatory primacy.” This is because accepting regulatory primacy might afford states an
opportunity to moderate the administrative enforcement of vague and ambiguous federal laws.
A presumption should exist against accepting regulatory primacy because of the risk that state
agencies will be co-opted into supporting overly intrusive federal laws, but there should be
enough flexibility to allow the state to accept regulatory primacy where doing so is clearly
advantageous to protecting state sovereignty and individual liberty. Therefore, to ensure that
“regulatory primacy” is accepted only where doing so actually interdicts federal power in a
manner that preserves state sovereignty and individual liberty, states should enact legislation
that precludes state agencies from accepting “regulatory primacy” under federal laws, unless (1)
the cost to the state of accepting “regulatory primacy” does not excessively divert resources from
the state’s core functions; (2) state agencies that accept “regulatory primacy” are committed by
state law to enforcing only the least restrictive, burdensome, and intrusive interpretation of
federal law; and (3) federal agencies are otherwise likely to enforce federal law within the state
in a more restrictive, burdensome, and intrusive manner.

Many other points of leverage for interdicting federal power may only be known to those
working in the bowels of state government. Therefore, states should also convene a legislative
committee with the task of identifying all of the areas where the federal government relies upon



state officials and state instrumentalities to effectuate federal policies that invade the reserved
exclusive powers of the state. Once those points of intersection are identified, state law should
presumptively bar state officials from cooperating with federal agencies, allowing cooperation
only where (1) the cost of cooperation does not excessively divert resources from the state’s core
functions; (2) state agencies that cooperate are committed by state law to enforcing only the
least restrictive, burdensome, and intrusive interpretation of federal law; and (3) federal agencies
are otherwise likely to enforce federal law within the state in a more restrictive, burdensome,
and intrusive manner. Moreover, taxpayers should be empowered by law to seek judicial review
to determine whether these prerequisites of cooperation between state and federal agencies are
met. And in the spirit of “coordination,” the states should leverage their power to interdict
federal power to negotiate more reasonable policies from the federal government, such as a state
legislative or gubernatorial veto over the implementation of agency law or in areas traditionally

reserved to the states.’”

| TOOL #1)

Empower the People

Another tactic for restraining federal overreach involves identifying federal regulatory and
spending schemes that depend upon the cooperation of state and local government and then
passing state laws that empower the people by depriving state and local officials of the legal
authority to implement federal policies. A target-rich environment for such devolution may
arise from the federal government’s recent push for obesity zoning. One example is the effort by
Pima County, Arizona to secure federal stimulus money.>° To secure the money, Pima County
was required to devise anti-obesity zoning, which in preliminary drafts involved a plan to prevent
the siting of fast food restaurants near schools and other locations frequented by children.”!
Pima County’s efforts are not isolated. In 2009, the City of Baltimore organized a task force,
which has recommended Baltimore use “its zoning code to require fast food restaurants to
maintain a certain distance from schools, thus limiting proximity to fast food while at school.”*?
Previously, in 2008, Los Angeles imposed a one-year moratorium on the development of new
fast-food restaurants in certain lower-income areas of the city.*** And Detroit’s zoning ordinance
requires a minimum distance of 500 feet between certain carry-out, fast-food, and drive-in

restaurants and the nearest elementary, junior high, or senior high school.?3

Although public policy organizations support these measures,?® these efforts had been driven, in
large part, by policies advocated by the CDC,**® and they could qualify for conditional federal
grants under the Communities Putting Prevention to Work Grant.>”” As of fall 2010, more than
$100 million of such conditional grants were awarded to local governments in 30 states.**®



Additionally, counties and towns in Wisconsin are planning to use their zoning powers to impose
“smart growth” land use restrictions to prevent rural farmlands from ever being developed.*”
They are supported by federal grant programs of the Department of Agriculture, Army Corps of
Engineers, Environmental Protection Agency, Federal Highway Administration, Federal Transit
Administration, Department of Housing and Urban Development, Department of the Interior,
National Oceanic and Atmospheric Administration, and the Department of the Treasury.’*
Even in states such as Oregon, which have enacted laws to protect against the diminishment of
property values through land use regulation, the argument has been made that such protections
do not apply to land use restrictions tied to accepting federal grant money for smart-growth
programs.®*! Advocates of federal land use planning may be hoping for a successful introduction
of the twice-failed “Community Character Acts” of 2001 and 2002, which would have furnished
$250 million in federal grants conditioned on state and local government complying with a
smart-growth-oriented Federal Zoning Act.’*

The federal government’s drive for smart growth and obesity zoning could be challenged with
targeted bans on state and local officials participating in such programs. But it would be even
more beneficial to individual liberty to take out of the hands of state officials the very powers the
federal government wants to leverage. That is the reason ALEC’s Energy and Natural Resource
Committee unanimously approved model legislation authorizing rural counties to sunset zoning
restrictions and to replace legitimate zoning restrictions enforced by bureaucrats with restrictive
covenants enforced by private citizens.® In the absence of zoning, state and local governments
will have no means of implementing many federal land planning schemes, not just obesity
zoning and smart-growth policies. This principle of devolving local regulation away from local
officials to the people should be considered whenever the use of local regulatory authority is an
integral part of overreaching federal laws and conditional grants.
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Refuse Conditional Grants

State officials generally cannot avoid succumbing to the temptation of accepting federal grants,
even when those grants directly obligate them to exercise core attributes of state sovereignty in
ways the federal government dictates. Arizona has given up much autonomy in its decision to

accept the strings attached to federal funding from the federal health care law.




Case Study: Arizona Yields Appropriations Power Under
the Federal Health Care Law

Like many states, during the 2010 legislative session Arizona faced a massively imbalanced
budget. The state’s debt limit prohibited the state from borrowing more than $350,000,** but
the state was faced with deficits in excess of $3.2 billion.>* To help close the deficit, legislators
had no choice but to divert $2 billion from the “KidsCare” program (a health insurance program
for middle-class children) and Proposition 204 (which expanded eligibility for the state’s
health care system to people earning up to 100 percent of the federal poverty level) back to the
General Fund for FY 2010-11.%* But a few weeks later, the federal health care law passed, and
it stipulated that the failure of Arizona and other states to fully fund their preexisting health care
programs would result in the loss of billions of dollars in federal aid.**” In Arizona, the receipt
of approximately $7.65 billion in federal grants was made conditional on the state restoring
the money to the two state-run health care programs, even though doing so would reopen a
deficit between revenue and spending that threatened to violate the Arizona Constitution’s debt
limit. Arizona legislators felt that they had no choice but to acquiesce because of the state’s
fundamental financial dependency on federal conditional grants; so at the risk of violating their
own constitution, the legislators voted to restore the funding they had diverted from the two
health care programs. As a result, compliance with the federal health care law was estimated to
cost Arizona $1 billion annually through 2020.34

One of the most important attributes of state sovereignty is the legislature’s autonomy over the
appropriations process.** Moreover, there is no more important aspect of state sovereignty than
the obligation to meet the requirements of the state’s constitution. And yet, the Arizona legislature
sacrificed both aspects of state sovereignty to maintain the flow of conditional federal grants.

Arizona is not alone in having its fiscal priorities sidelined by the federal health care law.
Medicaid enrollment will be 30 percent higher for all states in 2014 than it would have been
without the federal health care law.>>® Moreover, in 2017, states will pay 5 percent of additional
enrollee costs, ramping to 10 percent by 2020.>' For every $100 increase in benefits, the states
will pay an estimated $2.50 more in administrative costs, summing to $12 billion in additional
costs across all states from 2014 to 2020.%? In total, the federal health care law will increase
states’ Medicaid costs by $33.5 billion between 2014 and 2020.%° To prepare for this massive
new financial obligation, few states can afford the luxury of independently determining their
own fiscal priorities. Consequently, if dual sovereignty is to be preserved, litigation efforts must
be mounted to challenge the strings attached to federal grants. Additionally, states should
take legislative action to eliminate the power to accept conditional federal grants, at least on a
forward-going basis.



Use a Functional Defense of State Sovereignty to Cut Strings
Attached to Federal Grants

Regardless of the express power invoked, New York v. United States established that Congress
cannot command state legislatures to enact legislation. In logic, it should follow that Congress
cannot command state legislatures to appropriate money. Absent the offer of federal money,
compelling a state legislature to reverse its appropriation decisions is just not something that
Congress could do. Correspondingly, if one were to apply the basic constitutional principle that
what the federal government cannot accomplish directly, it cannot accomplish indirectly,* it
would be clear that the federal government lacks the power to use its spending to induce state
officials to reverse appropriations in exchange for federal funds.

Of course, constitutional law is not as simple as that. The Supreme Court has declared that the
“voluntary” nature of conditional grants ensures that state officials are subject to local political
accountability for their decisions. This premise has led to the Court to hold that conditional
grants do not violate states’ political autonomy.””> Moreover, viewing conditional grants
“voluntarily” accepted by the states as analogous to contracts,”® the Court in South Dakota
v. Dole set only five limitations on the federal government’s power to impose conditions on
federal grants to states: the conditions must (1) be for the general welfare (with deference given
to congressional judgment), (2) be unambiguous, (3) be related to the federal interest at issue
(with deference given to congressional judgment), (4) not violate independent constitutional
provisions or conditions, and (5) not be so onerous that they amount to coercion.”” While
the suggestion has been made that the vagueness of this test “might now be a strength from a
federalism perspective” because it does not foreclose creative legal argument,®® only the Fourth
and Sixth Circuit Courts of Appeals have applied the test to protect state sovereignty.>” Courts
have otherwise largely continued to regard the relationship between the federal government and
the states with respect to conditional federal grants as contractual in nature, and one wholly

determinable by the federal government and state officials alone.*®

But the reality is that elected state officials routinely dodge political accountability for the
mandates associated with conditional federal grants by blaming them on the federal government.
The federal government, in turn, is able to blame state officials for “voluntarily” accepting those
mandates. There are few better ways for state and federal officials to avoid political accountability
for their decisions than through the “blame game” that conditional federal grants make possible.
As observed in the Cato Handbook for Policymakers, “When every government is responsible
for an activity, no government is responsible.”' Given this dynamic, the assumption that
political accountability will preserve state sovereignty from conditional federal grants is false.
But the greater fallacy underlying the willingness of courts to sustain conditional federal grants
is the contract analogy that underpins Dole.



The contract analogy used to justify the strings that are attached to federal grants-in-aid is
invalid because there are bargains Congress simply has no constitutional power to strike. Even
Dole conceded:

[The spending] power may not be used to induce the States to engage in activities that would

themselves be unconstitutional. Thus, for example, a grant of federal funds conditioned on

invidiously discriminatory state action or the infliction of cruel and unusual punishment

would be an illegitimate exercise of the Congress’ broad spending power”*

But what if Congtress essentially conditions federal grants on states relinquishing powers that

have traditionally defined states as distinct sovereign entities within our system of federalism?

An analogy to contract law should not save such a Faustian bargain from being struck down

any more than it should save a federal grant “conditioned on invidiously discriminatory state
. »

action.

The law of contract, after all, voids fully consensual agreements that have an illegal objective,
because neither party to the agreement has the lawful power to request, offer, or perform what
is promised.*” Likewise, it makes no sense to presume any state has the constitutional power
to act as the people’s representative in bargaining away the very structural protections meant,
in part, to protect the people from their state. The states are not the best judge of whether
Congress has overstepped the bounds of federalism because those boundaries are meant to
restrain the states, t00.>* Moreover, the Supreme Court has held, “[W]here Congress exceeds
its authority relative to the States ... the departure cannot be ratified by the ‘consent’ of state
officials.”®® The states and Congress thus do not have the power to abandon state sovereignty
by mutual agreement.’® In this sense, applying the contract analogy that has largely shielded
conditional federal grants should lead to the conclusion that the Constitution voids consensual,
fully funded federal mandates, which purport to bargain away the attributes of state sovereignty
that underpin federalism.

Indeed, the Supreme Court anticipated this argument in its caveat in Steward Machine Co. that
the states are free to agree upon the terms of any federal program unless doing so would “impair”
the “essence of their statchood.”*” Building on that caveat, advocates of state sovereignty should
argue that the states are not at liberty to “impair” the “essence of their statchood” by accepting
the onerous conditions the federal government places on the receipt of federal funds that invade
the reserved powers of the states. To ensure that the essence of state sovereignty is unimpaired
by a conditional grant, advocates of federalism should first urge courts to apply the three-part
test of National League of Cities®® to assess whether the conditions imposed on federal grants
violate principles of state sovereignty. After surviving this threshold test, the state’s voluntary
acceptance of the conditional grant may be regarded as analogous to principles of contract law,
which would then trigger Doles Spending Clause test.



Legislatively Block Acceptance of Conditional Grants

Apart from advancing strategic litigation, another option is to enact laws or amend the state
constitution to prohibit the state from accepting any conditional federal grants, or particular
kinds of conditional grants that are especially absurd or pernicious, such as those associated
with obesity zoning. If more flexibility is desired, then, in keeping with the Tenth Amendment’s
reservation of power to the people as well as the states, an alternative is to amend the state
constitution to require participation in conditional grant programs to be submitted to popular
referendum, with a clear and exhaustive explanation of the strings attached to the grants, so that
the people protected by the Tenth Amendment at least have a voice in the bargain. Likewise,
the enabling statutes of state agencies should be amended to preclude them from requesting,
receiving, or expending federal dollars without referendum approval. These recommendations
may seem impractical when revenues from sources other than the federal government are
shrinking. But state and local governments have refused conditional grants “cold turkey,” and

the sky did not fall.

New Hampshire, for example, “has refused repeatedly to enact a mandatory seatbelt law, thereby
forgoing [sic] a portion of its allocation of federal highway maintenance and construction
funds.”® Wisconsin similarly abandoned federal funds “by refusing to lower its statutory
threshold for drunken driving convictions.””® And Kentucky “recently abolished state vehicle
emission standards, threatening its ability to meet federally mandated pollution limits, which
would lead to the loss of nearly $2 billion in federal highway funds.”*”!

If the gains from retaining control over state and local policies are not sufficient justification
for refusing conditional federal grants, states should consider the risks of being unexpectedly
forced to shoulder massively increased costs if the federal government increases the state’s
responsibilities for dependent constituencies, such as the federal health care law’s Medicaid
eligibility changes, which have forced many states to shoulder the cost of providing health
care coverage for vast new populations of beneficiaries. Finally, if such considerations are not
sufficiently persuasive, states should consider creative “methadone methods” of reducing the
shock of eliminating or reducing conditional federal grants. For example, to allow themselves
to wean off federal grants, states like Wyoming that receive significant mineral royalties should
redirect those royalties to backfill the disproportionate loss of matching federal grant money as
they pull back on state expenditures to support federal programs.’”> Other states that have vast
tracts of public trust land, such as Arizona, should seek approval from Congress to sell land to

generate revenues sufficient to diminish the pain from the loss of federal grant money.




TOOL #9

Amend the U.S. Constitution to Limit the Federal Government

Article V of the U.S. Constitution gives state legislatures ultimate authority over the federal
government. It provides that Congress must call a convention for proposing amendments to the
Constitution if two-thirds of state legislatures—the legislatures of 34 states—apply for one.””
This gives a supermajority of state legislatures the ability to bypass the courts and directly rectify
imbalances of power that threaten individual liberty.

As our national debt rockets past $14 trillion, just imagine if a balanced-budget amendment
had been ratified 25 years ago. That almost happened. During the 1980s and 90s, more than
30 state legislatures invoked their power to apply to Congress for a convention that would have
proposed a balanced-budget amendment to the Constitution.””* By most counts, the effort fell
short by just one state of the two-thirds majority needed to force Congress’ hand and call the
convention under Article V of the Constitution.

No doubt the process is challenging. Over the last 200 years, state legislatures have enacted
several hundred resolutions applying to Congress to call an Article V amendments convention
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on a variety of topics.”””> None of these efforts have succeeded in having Congress actually call

an amendments convention.

Why did the balanced-budget amendment effort fail? Fears about a “runaway” convention
emerged,’’® as legislators worried that a convention for proposing amendments would not be
limited to a specific topic and that it would spin out of control. Sadly, the drive toward a
balanced-budget amendment was obstructed by a baseless fear.

Debunking the Myth of the Runaway Convention

There is no reason to worry abouta “runaway” convention, because three-fourths of the states—38
states—would still have to ratify whatever amendment might be proposed.?”” Moreover, it is not
a radical idea for states to initiate the Article V amendment process. James Madison, Alexander
Hamilton, and George Washington all supported its use, both in the Federalist Papers and in
their personal correspondence. George Washington wrote in 1788 that the “constitutional door
is open for such amendments as shall be thought necessary by nine States.”””® In Federalist No.
43, James Madison wrote that Article V “equally enables the general [federal] and the State
governments to originate the amendment of errors as they may be pointed out by the experience
on one side or on the other.””® And in Federalist No. 85, Alexander Hamilton declared that
“we may safely rely on the disposition of the State legislatures to erect barriers against the



encroachments of the national authority” through the Article V amendment process.*®® The
ability of states to invoke Article V is part and parcel of the balance of power the Founders
meant to establish.

Furthermore, as argued by James Madison in Federalist No. 40, it is a myth that the
Constitution itself was born of a “runaway” convention meant only to amend the Articles of
Confederation. The Articles authorized Congress and the states to agree upon alterations to it.”*
The use of the term “alteration” in the Articles had special significance during the Revolutionary

era. It echoed the Declaration of Independence’s contemporaneous pronouncement:

That whenever any form of government becomes destructive to these ends, it is the right of
the people to alter or to abolish it, and to institute new government, laying its foundation on
such principles and organizing its powers in such form, as to them shall seem most likely to

effect their safety and happiness....”"

As such, the authorization of “alterations” to the Articles clearly contemplated the possibility of
instituting a new government. Likewise, the congressional resolution calling for the Philadelphia
Convention of 1787 contemplated “revising” the Articles.*®* Contemporancous legal usage
suggests that “revision” had a broader meaning than “amendment,” and encompassed oz narrow
amendments and total or substantial rewrites of an original document.”® Correspondingly,
the resolution described a broad purpose for the convention—to establish “in these states a
firm national government ... [and] render the federal Constitution adequate to the exigencies
of Government and the preservation of the Union.”*¢ Equally broad language was reflected
in the commissions of nearly all delegates to the convention (with the commission for New
Jersey’s delegates being an arguable exception).’® Thus, in proposing the Constitution, the 1787
convention stayed well within (1) the “alteration” authority of the Articles of Confederation,
(2) the congressional resolution calling for the convention, and (3) the commissions of nearly
all state delegates.

Although the Articles required congressional “agreement” for alterations to it, and Congress
never said in word-to-word fashion that it agreed with the Constitution, Congress’ conduct
clearly manifested such agreement by (1) calling the Philadelphia Convention,**® (2) referring the
Constitution to the states for ratification,*® and (3) ultimately implementing the Constitution.*
Although the Articles required ratification of alterations to it by every state legislature, and the
Constitution only required ratification by nine states, the Constitution was only binding on
those states that ratified it. Moreover, while not every state in the Confederation initially ratified

the Constitution, all of them w/timately did.*"

In substance, therefore, our nation was not born of lawless disregard for the authorized scope
of a constitutional convention; it was born of a convention that was explicitly charged with the
incredibly broad purpose of altering and revising the Articles of Confederation to establish a



more effective national government. By contrast, the Article V. amendments convention process
is meant to be far more limited in its scope than the convention of 1787.

Unlike the 1787 constitutional convention, an Article V amendments convention is not a
foundational—plenipotentiary—convention whereby the delegates are free to substitute an
entirely new constitution for our existing constitution.*® No “strike all” amendments are
possible. This is textually evident from Article V’s prohibition on amendments that would take

393 If amendments

away a state’s equal suffrage in the Senate without the affected state’s consent.
cannot deprive states of their suffrage in the Senate, that implies both the states and the Senate
must survive the ordinary Article Vamendment process.’” Even if a “strike all” amendment were
attempted, absent unanimous consent, it would necessarily leave behind a minimalistic national
political structure that would be strikingly similar to what the Articles of Confederation had
originally established. In this way, the core of the Constitution’s republican form of government

is protected from amendment by Article V.

Additionally, the Founders explicitly considered and rejected language that would have enabled
a foundational convention through the Article V process. The Committee of Detail at the 1787
convention considered and rejected four timesa proposal for such a “plenipotentiary” foundational
convention, or the kind of convention that could establish a new federal government.*” In place
of the foundational convention language, the delegates specifically chose the language that exists
in Article V to ensure that the amendments process would work within existing constitutional
limitations and ratification requirements.”®® It is, therefore, simply impossible to plausibly
claim that an Article V amendments convention could lawfully result in the establishment of a

completely new form of federal government.*”

Not only is the Article V amendments convention process not a foundational convention, but
there is no reason to fear that the convention will necessarily be general in its scope. State
legislatures have the power to target the amendments convention to specific topics by designating
those topics in their applications.””® The delegates commissioned by the states would have an
obligation, as agents, to hew to the scope of the agenda set by the state applications. And to
this belt, states are free to add the suspenders of instructing their delegates in their commission
to stay within the scope of the agenda.’” Thus, delegates to an amendments convention would
be legally obligated to consider only those amendments that fall within the agenda of the
amendments convention and to comply with any instructions contained in their commission.*

Congress has no lawful role in structuring the amendments convention or specifying its agenda.
Indeed, there is no evidence in the Founding history or debate that Congress was to have
any substantive role in the state-initiated amendments convention process.*”! An amendments
convention is a “convention of the states.” Consequently, the convention agenda is set by the
states’ applications for the convention. Congress is to have only a ministerial role in accumulating



the applications for the convention, declaring when the threshold for calling the convention
is reached, and then calling the convention.*”> The whole point of the process, after all, was to
provide the states with a way to bypass the congressional amendments process. The Founders
did not give Congress such control over the state-initiated amendment process that Congress
could effectively determine its substance, making it redundant of Congress’ existing power to
amend the Constitution. The only way for Congress to have power over the structuring of the
convention is via any incidental powers that may be associated with calling the convention.*”
But almost no incidental powers are coupled with the sort of ministerial powers Congress was
given.®* And Congress certainly has no incidental powers that could justify a congressional
effort to structure the amendments convention in a manner that overrode and frustrated the
will of the states in calling a “convention of the states.”"> The state delegates to the amendments
convention, not Congress, would set the rules of the convention based on an initial vote of the
states as states.

How to Use the Article V Process

Among the tactics discussed in this Federalism DIY Toolkit, the state-initiated Article V process
holds the greatest potential for restraining federal overreach. It would enable a range of reforms
that include requiring approval from a majority of state legislatures for any increase in the
federal debt,* limiting federal spending to a function of population and inflation growth,*"”
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requiring a popular referendum to approve new taxes,*® restricting federal legislation to a single

9 and empowering states to veto federal legislation. But it should not be forgotten that

subject,
making the “sale” with 34 state legislatures and then closing the deal with 38 states must be
central to any effort. When developing a resolution to apply for an amendments convention,
a pragmatic balance will still have to be struck between power, marketability, simplicity, and

vulnerability to legal challenge.

When it comes to judging the power of an amendment, one must keep in mind the fact that the
federal judiciary has strayed substantially from the original meaning of the Constitution, and
that it will likely behave similarly in the future. For this reason, the most powerful amendments
may be those that depend least on the courts for enforcement. Ideally, one should advance an
amendment concept that cannot be misconstrued, or that effectively enforces itself.

One example of a powerful se/f-enforcing amendment concept would be to require a majority of
the legislatures of the states to approve any increase in the federal debt.*’® Such an amendment
would be self-enforcing because financial markets would significantly discount the value of
any federal bond issuance that lacked state approval, due to the increased risk of default.*!!
Thus, even without court intervention, the federal government would have a strong financial

incentive to comply with the amendment.



Of course, there may only be a handful of amendment concepts that can be enforced
independently of the court system in this way, and they may not have the desired potency.
The risk of courts balking at enforcement is one risk to be weighed against the rewards of any
particular amendment. And whatever the substance of any particular amendment idea, there are
general principles that should be applied to any amendments convention application.

Article V advocates should work carefully with legislative counsel to ensure that the right
category of resolution is used so that the application has legal effect. Each resolution should
be substantially identical and presented to Congress contemporaneously to minimize the
chances that Congress will ignore necessary resolutions in tallying up the number to trigger
the convention call. Toward that end, model resolution language should be kept as simple as
possible, because it will be almost impossible to prevent modifications to that language when
it is introduced in dozens of state legislatures. The simpler the resolution language is, the less
likely that the inevitable modification will be construed as substantively changing the meaning
of the resolution.

The state-based effort to amend the Constitution to require U.S. Senators to be popularly
elected should be the prime model for advocates of the amendments convention process—it
provoked Congress to utilize its own amendment power to preempt the drive for an amendments
convention among state legislatures.*’? In that effort, many of the resolutions applying for the
amendments convention specified simply that the purpose of the convention was to propose an
amendment allowing for direct popular election of senators; they did not otherwise attempt to

dictate a particular amendment text.*"?

Advocates should look to capitalize on ideas that simultaneously appeal to state legislators and
grassroots activists, keeping in mind that some degree of policy neutrality is necessary to secure
ratification from 38 states. Also, despite the meritless nature of concerns about a runaway
convention, it might be necessary to allay such fears in the drafting of the model application.
One safe drafting tactic to address such fears would involve expressly stating in the resolution
that the scope of the convention is limited to a specific subject matter. Another option to
consider is the addition of a contingency in the resolution that would cause the application
to be automatically rescinded in the event that Congress attempted to call a convention to
address a different or general subject matter. Goldwater Institute senior fellow Robert Natelson
warns, however, that the amendments convention was meant to be a deliberative body, which
is responsible for drafting the amendment that is proposed for ratification. Going so far as to
specify in the resolution applying for an amendments convention that there must be an up or
down vote on specific amendment text is vulnerable to legal challenge.

With careful drafting, states have nothing to lose from initiating the Article V process. The
process is not radical, it will not runaway, and it can be targeted to the fundamental reforms



that are needed to protect our country’s future. By contrast,
no matter who controls Washington, D.C., the status quo is a
runaway federal government.

TOOL #10)

Interstate Compacts

Short of applying for an amendments convention, the states
have one last ace in the hole. They can organize collectively
to push back on the federal government through interstate
compacts.*’ But this effort would be more than a protest
movement; it offers a cornucopia of options to protect
individual rights limited by little more than the imagination.

Through interstate compacts, all of the previous tools
can be integrated into a single comprehensive check-and-
balance strategy stretching across multiple states. Even apart
from coordinating collective action, the interstate compact
holds the potential for game-changing resistance to federal
overreach. Existing legal authority could support state
efforts to define and secure individual rights against federal
legislation by criminalizing encroachment of those rights by
federal authorities. An aggressive interpretation of the law
could support carving out entire regions from the reach of
federal regulations that invade state sovereignty. If pushed to
their limits, interstate compacts could even empower states to
completely redesign federal programs that intrude upon their
reserved powers.

The Essence of Interstate Compacts

An interstate compact is a contractual agreement among
states, typically evidenced by an enabling act authorizing state
officials to reach the agreement, a statute that memorializes
the agreement and its terms, and a confirmatory writing
manifesting the consent of signatory states to the agreement.*”
Like a contract, a compact must involve an offer, acceptance,

and consideration in the form of mutual obligations or a

THE BOTTOM LINE ON

Interstate Compact Law

States can reach compacts with respect to the
exercise of any sovereign power: police power,
taxing power, spending power.

Interstate compacts with congressional consent
by two houses (no presidential involvement)
arguably become substantive federal law that can
trump prior federal law.

Interstate compacts can create vested rights that
are protected from prior and subsequent federal
law.

A blanket congressional consent statute can give
automatic approval to criminal law enforcement
compacts.



bargained-for exchange. Additionally, the subject matter of a compact must also be one over
which states have the capacity to contract.”'® The subject matter of compacts between the states
may involve the invocation of any sovereign power, including the police power. Compacts thus
far have been “classified as follows: boundary-jurisdictional, boundary-administrative, regional-
administrative, administrative-exploratory-recommendatory, and administrative-regulatory.”#!”
One of the earliest interstate compacts, for example, reciprocally guaranteed the continued
protection of existing property and contract rights from “any law which rendered those rights

less valid and secure.”8

Congressional Consent Is Not Mandatory

Although the Constitution provides that states may not enter into compacts without the
“consent” of Congress, the Supreme Court ruled in U.S. Steel v. Multistate Tax Commission that
congressional consent is only required for an interstate compact that attempts to enhance “states
power quoad [relative to] the federal government.”" This means that congressional consent
is not required for compacts that merely exercise the sovereign powers of the states without
purporting to augment those powers relative to those of the federal government.*?® This relaxed
rule has opened the door to the formation of numerous interstate compacts, with or without
congressional consent. Although “states approved only thirty-six compacts between 1783 and
1920,7%?! today there are approximately 200 interstate compacts in effect, including water
allocation and conservation compacts (37), energy and low-level radioactive waste disposal (15),
criminal law enforcement (18), and education and child welfare compacts (13).*** The average
state is a party to 25 interstate compacts.”? Perhaps the most aggressive effort to coordinate
multi-state regulatory power is the Regional Greenhouse Gas Initiative, in which 10 states have

agreed to apply “cap and trade” carbon regulations to themselves.**

Interstate Compacts Can Powerfully Coordinate Collective State Action

As their proliferation suggests, interstate compacts are a powerful tool for exerting state
sovereignty. Each state to a compact has the power to enforce the compact through the remedy
of specific performance because the enforceability of compacts is guaranteed under the Contracts
Clause and an exception to the rule that one legislature cannot bind future legislatures.*> Thus,
the coordinated action that interstate compacts make possible could exponentially increase the
effectiveness of all the tools discussed previously by enabling a unified front among the states
and by helping overcome collective action problems.

Compacts, for example, could require states to ensure that their political subdivisions use their
coordination powers to jointly resist the rollout of new federal laws, to coordinate litigation
efforts by Constitutional Defense Councils, and to require state officials to refuse to cooperate



with federal agents or agencies—rejecting “regulatory primacy” en masse to ensure that federal
resources cannot be targeted to punish specific states. Compacts could be used for collectively
resisting conditional federal grants—to minimize the fear of the unequal loss of federal
funds, states could devise an interstate compact that would preclude all states from taking
any conditional federal money only after a certain threshold number of states enter into the
agreement. Similarly, the problem of securing a commitment by each state to identical language
for Article V amendments applications (and securing contemporaneous passage) could be
solved through interstate compacts committing an ombudsman in each state to introduce
resolutions containing the same application language when the requisite 34-state threshold is
met. Under U.S. Steel, interstate compacts like these would be binding on the states with or
without congressional consent because they would only exercise the state’s inherent sovereign
powers without attempting to increase those powers relative to those of the federal government.

The Power of Congressionally Approved Interstate Compacts to Trump
Federal Law

Significantly, U.S. Steel’s requirement that congressional consent must be obtained for interstate
compacts that increase the sovereign powers of the states relative to those of the federal
government implies that congressionally approved interstate compacts can increase the powers of
the states relative to those of the federal government. Indeed, well over 100 years ago, Joseph
Story’s Commentaries on the Constitution of the United States emphasized that “the consent of
Congress may be properly required in order to check any infringement on the rights of the
national government.”**® In fact, if congressional consent is secured, an interstate compact can
be a vastly more powerful tool for protecting state sovereignty.

The power of congressionally approved interstate compacts is best illustrated by a review of
the fine print, authorizing statutes, and history of interstate compacts. An examination of a
wide range of congressionally approved compacts reveals a common feature: provisions that
prevent the compact from altering the rights, obligations, or powers of the federal government.
For example, the Colorado River Compact of 1922 provides, “Nothing in this compact shall
be construed as affecting the obligations of the United States of America to Indian tribes.”**’
Likewise, looking to federal laws that have given pre-approval and subsequent approval to
interstate compacts, one repeatedly discovers artful efforts to impose variants of the following
caveat to congressional approval: “Nothing contained in this Act or in the compact consented
to hereby shall be construed to affect the jurisdiction on, powers, or prerogatives of any
department, agency, or officer of the United States Government.”**® Even the Weeks Act of
1911, which otherwise gives blanket consent to states entering into compacts for the purpose
of forest protection, provided that the compact must not conflict with any law of the United
States.*” Such caveats evidence an awareness of the risk that interstate compacts could expand



the power of the compacting states in such a way that federal supremacy is challenged. Indeed,
Congress has long been aware of the potential for compacts to expand the powers of the states
relative to the federal government. Such awareness is evidenced, for example, by the act giving
congressional consent to the Gulf States Marine Fisheries Compact of 1951, which states
nothing contained in the agreement should be construed to limit “or add to” the powers of the
states over fisheries.**

Digging deeper into our nation’s history, one discovers a series of clashes over interstate compacts
during the 1930s and ’40s, triggered by state-based efforts to displace federal jurisdiction and
regulatory authority. When the four states of the Connecticut and Merrimac valleys tried to
enter into flood control agreements, for example, the Federal Power Commission saw the
possibility of interference with its jurisdiction over hydroelectric power generation and objected

to Congress in a memorandum, stating:

The signatory states will have a veto power over national policy with respect to the power so
developed since the terms and conditions under which any such signatory state shall make
available the rights of power development herein reserved shall be determined by separate
agreement or arrangement between such State and the United States. Under this provision,
for example, the Federal Government would not be free as it is now, to give the preference
to municipalities and public power districts in the disposition of these water power resources
which it has been the Congressional policy since 1920 (Federal Water Power Act) to provide. ™"

Based on this objection, President Roosevelt threatened to veto the compact, which prevented
the compact from receiving approval.®? Later, Roosevelt found it necessary to act on his veto
threats.

Fearing displacement of federal jurisdiction and regulatory authority, President Roosevelt later
vetoed a statute giving open congressional consent in advance to fishing compacts for states
bordering on the Atlantic Ocean.”® Likewise, in 1943, Roosevelt vetoed the Republican River
Compact, which explicitly precluded the United States from exercising “such power or right ...
that would interfere with the full beneficial and consumptive use” of waters from the Republican

River Basin,** stating:

It is unfortunate that the compact also seeks to withdraw the jurisdiction of the United States
over the waters of the Republican Basin for purposes of navigation and that it appears to restrict
the authority of the United States to construct irrigation works and to appropriate water
for irrigation purposes in the basin. The provisions having that effect, if approved without
qualification, would ... unduly limit the exercise of the established national interest....™

All of these seemingly disparate facts evidence that “during periods of national government
activism, interstate compacts have been seen as ways to safeguard state authority in the face



of potential federal preemption.”*® Among federal officials, in particular, there is a profound
awareness that interstate compacts can increase the power of the states relative to the federal
government. And there is also the concomitant recognition that interstate compacts could
impact, alter, or even displace federal law and the power of federal agencies. Indeed, as President
Roosevelt anticipated (and those who drafted the boilerplate caveats found in most interstate
compacts and their authorizing statutes), congressionally approved interstate compacts are now
clearly recognized as equivalent to federal law under the Supremacy Clause and as a potential
source of vested rights that are protected against federal regulatory action.”” This is despite
the longstanding competing theory that an interstate compact is not equivalent to a federal
statute, but merely an agreement between states that becomes an enforceable contract with

congressional consent.*?*

The road to the current state of the law has been circuitous. In 1851, for example, the Supreme
Court held that a “compact, by the sanction of Congress, has become a law of the Union.”**
Nearly a century later, however, the Court in Hinderlider v. La Plata River & Cherry Creek Ditch
Co.**" ruled that a compact was not the equivalent of a federal statute. But only two years later,
the Court in Delaware River Joint Toll Bridge Commission v. Colburn™ held that an interstate
compact created a federal right and privilege. This led one commentator to declare in 1965 that
“it seems abundantly clear that the doctrinal basis chosen by the Court for the Coburn rule was

that a compact, by sanction of Congress, has become a law of the Union.”#*

As predicted, modern precedent now holds that a congressionally approved interstate compact
is indeed a “law of the United States.”*® In 1981, Cuyler v. Adams explained how the Supreme
Court arrived at this conclusion:

Although the law-of-the-Union doctrine was questioned ... any doubts as to its continued
vitality were put to rest in Delaware River Joint Toll Bridge Commn v. Colburn ... where
the Court stated: “... [W]e now conclude that the construction of such a compact sanctioned
by Congress by virtue of Article I, § 10, Clause 3 of the Constitution, involves a federal title,
right, privilege or immunity”.... This holding reaffirmed the law-of-the-Union doctrine and
the underlying principle that congressional consent can transform interstate compacts into
federal law. The requirement of congressional consent is at the heart of the Compact Clause.
By vesting in Congress the power to grant or withhold consent, or to condition consent on
the States’ compliance with specified conditions, the Framers sought to ensure that Congress
would maintain ultimate supervisory power over cooperative state action that might otherwise
interfere with the full and free exercise of federal authority.”"

It is now so well established that congressionally approved interstate compacts constitute federal
law that the regulatory bodies some interstate compacts create have even sought certification as
federal agencies.*> Lawsuits brought against agencies created by interstate compacts under state



law have been dismissed based on the determination that any state law that conflicts with the
authority conferred by an interstate compact “is preempted under the Supremacy Clause of the
United States Constitution.”* In fact, congressionally approved interstate compacts not only
displace state law under the Supremacy Clause but have been held to supersede prior federal law
as well. For example, the Circuit Court of Appeals for the District of Columbia held that the
liability provisions of the previously enacted Federal Employee Liability Act were displaced by the
contrary provisions of the Washington Metropolitan Area Transit Authority (WMATA) interstate
compact.*’ Additionally, it is reasonable to expect that the rights, guarantees, and obligations
congressionally approved interstate compacts create are likely protected from deprivation by the
federal government as vested rights under the Fifth Amendment’s Due Process Clause.*® For
example, water rights protected by the Colorado River Compact have been protected against a
federal agency’s efforts to undermine those rights by enforcing an inconsistent federal law.**’ In
short, states can leverage congressionally approved interstate compacts to supersede prior federal
laws and to protect themselves and their residents against the reach of future federal laws through
the creation of vested rights protected by interstate compact. Moreover, by incorporating state
laws that might otherwise conflict with the Supremacy Clause into a congressionally-approved
interstate compact before they are struck down in court, Congress can effectively waive any such

conflict.®°

Congressional Consent Does Not Require Presidential Approval

Given that congressionally approved interstate compacts have the force of federal law, the next
question is: How should states secure the requisite approval? The Constitution speaks only of
securing the “Consent of Congress.”®' If granting the consent of Congress were regarded as
an exercise of Congress’ normal lawmaking process, then each house would be required to pass
a resolution consenting to the compact, whereupon the joint resolution would be sent to the
President for his approval or veto.”? But if granting the consent of Congress were regarded as
the exercise of a power conferred exclusively upon Congress, such as Congress’ power to propose
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constitutional amendments,* then each house would need only to approve an interstate compact

by passing a concurrent joint resolution, which does not require presidential presentment.***

No case holds that congressional consent to an interstate compact requires presidential
approval.®® Scholars are divided on whether the requisite congressional consent requires
presidential presentment, even though there is a history of vetoes and threatened vetoes of
interstate compacts during President Roosevelt’s term in office, as well as a custom of presenting
interstate compacts to the President for approval.*® But it is clear that granting consent of
Congress to an interstate compact is 7ot an exercise of Congress’ normal lawmaking process.
This is because the Supreme Court has long held congressional consent to interstate compacts
can be implied both before and after the underlying agreement is reached.”” This rule of law



treats the consent of Congress very differently from the normal lawmaking process, insofar
as laws obviously cannot be enacted by mere implication. It also compels the conclusion
that presidential presentment is unnecessary to garner the requisite consent of Congress for
an interstate compact. After all, if an actual vote on specific legislation approving a specific
interstate compact is not necessary to secure the requisite consent of Congress, it follows that
presidential presentment is not necessary. Prevailing precedent thus justifies concluding that the
Compact Clause confers an exclusive power upon Congress to approve interstate compacts that
can be exercised without presidential presentment. This conclusion is also consistent with the
original meaning of the Constitution.

From an originalist perspective, the text of the Compact Clause is the starting point for analysis.
g persp p gp y
The fact that Congress has long had a means of manifesting its consent without presidential
g g g
presentment—the concurrent joint resolution—precludes the claim that the meaning of the
phrase “Consent of Congress” necessarily implies the requirement of presidential presentment.
And while it has been argued that the Compact Clause was not meant to provide an alternative

8 the substantive power of an interstate compact could be alternatively

means of legislation,
sustained under the doctrine of estoppel by acquiescence, or “quasi estoppel,” which would bar
the federal government from changing its position on an interstate compact.”? In other words,
by consenting to an interstate compact, Congress is not necessarily enacting a new federal law;
it is affirmatively yielding to the lawmaking power of the compacting states with respect to the
compact’s subject matter and thereby waiving any possible conflict between the Supremacy

Clause and the exertion of state sovereignty in question.

Significantly, those who claim that presidential presentment is necessary have never made the
case that the original meaning of the phrase “Consent of Congress” entails the requirement of
presidential presentment. Instead, they have declared, “whatever the original meaning of the
consent requirement may have been with regard to compacts, settled usage now has definitely
established the President’s power to participate in the consent process.”* But the claim that
presidential presentment is “settled usage” disregards the longstanding court-sanctioned
phenomenon of “implied consent” to interstate compacts. This phenomenon alone disproves
the assertion that “settled usage” requires presidential presentment for effective congressional
consent to interstate compacts.

It is not unusual and perhaps even “settled usage” for the exercise of conferred powers under
the Constitution to have the effect of law withour following the ordinary lawmaking process.
Treaties, for example, create federal law under the Supremacy Clause despite conferring treaty

powers only upon the Senate and the President.*!

It is natural to similarly regard congressional
consent to an interstate compact as excepted from the normal lawmaking process, given that
the Compact Clause mirrors the treaties clause of the Articles of Confederation,*? and may be

regarded as aimed at a similar purpose.*® Moreover, where the Constitution specifically confers



a power upon a named legislative assembly, as it does in the Compacts Clause, action by that
assembly, without presentment to the executive branch, has been repeatedly sustained.*** The
theory underpinning this rule is that the exercise of a specifically conferred power, such as
the power to consent to an interstate compact, is not an exercise of the lawmaking apparatus;
instead, the exercise of a conferred power is the exercise of a power that was meant to be
exercised exclusively by the designated body.

Binding precedent, original meaning, and “settled usage” thus justify the conclusion that
presidential presentment is unnecessary to securing effective congressional consent to an
interstate compact. Moreover, the structure and purpose of the Constitution simply does not
require the President to have the power to veto congressional consent for interstate compacts.
This is because the President’s role in presentment is to defend the executive branch from
incursions by the federal legislative branch and to act as the representative of a// of the people
of the nation.” Fulfilling this role does not require the President to have the power to veto
interstate compacts, which directly affect only the compacting states—especially in view of
the Founders™ robust conception of state sovereignty and strong preference for decentralized
government.

Without a presentment requirement, states would be able to form viable interstate compacts that
displace federal power within their jurisdiction without having to grapple with an antagonist in
the executive branch. For example, an agreement between two or more states to allow insurance
companies reciprocal access to intrastate markets, to allow for the portability of existing medical
insurance coverage, or to protect the right to pay directly for health care services in either state
could serve as a vehicle for superseding conflicting federal laws regulating insurance companies
or precluding free choice among medical providers and insurance issuers—such as the federal
health care law. A compact among the states to protect, recognize, and mutually enforce the
rights created by the Firearms Freedom Acts or the Health Care Freedom Acts could establish
vested rights protected against prior or subsequent federal law.

To test the boundaries of the extent to which congressionally approved interstate compacts
supersede contrary federal law, states could devise interstate compacts that (1) directly displace
contrary federal laws that affect the reserved powers of the states, (2) redefine compliance with
the terms of conditional federal grants to prevent recapture of federal funds that are appropriated
to serve state and local priorities, and (3) redirect federal tax revenues to custodial accounts and
shield taxpayers from federal tax liability.

Interstate Compacts Advance Consent Statute

Even if presidential presentment were required for effective congressional approval of an
interstate compact, at least one blanket “consent-in-advance” statute has been on the books



since 1934; specifically, 4 U.S.C. § 112.%¢ This statute gives blanket consent “to any two or
more States to enter into agreements or compacts for cooperative effort and mutual assistance
in the prevention of crime and in the enforcement of their respective criminal laws and policies,
and to establish such agencies, joint or otherwise, as they may deem desirable for making

effective such agreements and compacts.”**’

The foregoing statute contains no caveat and no
stipulation that the consent it offers is conditional on the interstate compact being consistent
with federal law. Moreover, its legislative history shows that the statute was, in fact, meant to
avoid the restrictions placed by the Federal Constitution on viable interstate compacts.® Such
blanket congressional consent contrasts with all other modern “consent-in-advance” statutes,
which specifically disclaim any grant of power to the compacting states to displace federal law.*®
In view of the absence of any express caveats precluding displacement of federal law, one must
conclude that 4 U.S.C. § 112 was intended by Congress to authorize even interstate compacts

that might displace existing federal law.

Simply put, Congress was free to decide, under the Supremacy Clause, that a congressionally-
approved compact would displace conflicting federal law. Indeed, this was not a novel notion
when 4 US.C. § 112 was enacted in 1934. President Roosevelt was contemporaneously
engaged in repeated political battles over interstate compacts that attempted to displace federal
power at the time.””° It would be ahistorical to declare, against this historical backdrop, that 4
U.S.C. § 112 should 7oz be interpreted to authorize compacts that could displace federal law.
States should be able to rely on the effectiveness of this consent-in-advance statute because such
statutes have been enforced from the earliest days of the Republic.*’!

The foregoing “consent-in-advance” statute thus provides the legal basis for states to attempt to
resist nearly any federal regulatory law by criminalizing related enforcement efforts, reaching
agreement with other states on enforcing such criminal laws and establishing “such agencies,
joint or otherwise, as they may deem desirable for making effective such agreements and
compacts.” The Health Care Freedom Act, for example, guarantees the right to free choice
among medical providers and insurance issuers. The Firearms Freedom Act establishes a less
restrictive regulatory regime for instate manufacturing, possession and sales of firearms. So
long as states defer to binding federal court precedent, states enacting these laws are free to
criminalize the violation of the rights protected by the Health Care Freedom and Firearms
Freedom Acts. States could then enter into an interstate compact mutually guaranteeing to
protect the enjoyment of the rights guaranteed by the Health Care Freedom Act or the Firearms
Freedom Act under the protections of their respective criminal laws. Such a compact could then
be lodged with Congress under the authority of 4 U.S.C. § 112, whereupon the provisions of
the compact would arguably become the functional equivalent of federal law, displacing prior
inconsistent federal law.*’



In principle, states would be able to exert their police powers to define and protect many other
types of individual rights from unconstitutional federal encroachment using the foregoing
“consent-in-advance” statute. The possible ways in which interstate compacts can be used to
resist federal power under the foregoing consent-in-advance statute are nearly limitless. Not
surprisingly, state legislators have already wielded 4 U.S.C. § 112 to check and balance the
federal government. During the 2011 legislative session, bills were filed in Arizona and in North
Dakota to create a congressionally preapproved “Interstate Health Care Freedom Compact,”
and Arizona legislators look poised to enact an “Interstate Firearms Freedom Compact” under
the authority of 4 U.S.C. § 112.9 It is up to the states to push the boundaries to determine
what is possible. There is no time to lose.

CONCLUSION

Under the Supremacy Clause, the powers that were delegated to the federal government trump
state sovereignty. The key question is, “What is the nature and scope of the powers that were
delegated?” The design of the Constitution tells us that we cannot answer that question without
considering state sovereignty. The maintenance of dual sovereignty was a clear goal of the
Constitution. Therefore, sufficient autonomy must exist in the states to preserve a viable vertical
separation of powers. Moreover, given that the division of power between the states and the
federal government is ultimately aimed at protecting individual liberty, hard questions regarding
the boundary lines between the states and federal government should be resolved in favor of the
division of power that diffuses, rather than concentrates, power and sustains individual liberty.

But state sovereignty was never meant to be free from a federal counterweight. Therefore, efforts to
enforce state sovereignty consistently with the Constitution should not be confused with efforts to
nullify the federal government’s role in our compound republic. Rather, the goal must be to restore
balance in the relationship between the states and the federal government, to the extent necessary
for the states to operate as an effective and autonomous check on the federal government—and
vice versa. The Federalism DIY Toolkit gives prudent patriots the tools to enforce these principles

of dual sovereignty systematically to preserve and protect our compound republic.
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remove the obstruction imposed by the Federal Constitution and allow the States cooperatively and by mutual agreement to
work out their problems of law enforcement”).

“See 15 U.S.C. § 1358; 15 U.S.C. § 8201; 16 U.S.C. § 824p; 23 U.S.C. § 129; 23 U.S.C. § 401; 23 U.S.C. § 601; 29 U.S.C. § 2941; 33
U.S.C. § 1253;42 US.C. § 2021d; 42 US.C. § 4727; 42 U.S.C. § 7402; 49 U.S.C. § 5303; 49 U.S.C. § 5304.

0 Zimmerman & Wendell, supra note 415, at 16 &n. 78,38 & n.162.
“ Green, 21 U.S. at 39-40 (congressional consent given in 1791 to support compact entered into in 1797).

“2t is important to emphasize that invoking congressional approval under 4 U.S.C. § 112 for the Interstate Health Care
Freedom Compact does not concede that the federal government has the power to regulate intrastate health care. The
compact itself does not regulate health care; it regulates the interstate criminal enforcement of state laws that will protect

the right to health care freedom. Even if it were conceded that the federal government has the power to regulate interstate
agreements criminalizing interference with health care freedom, there is no inconsistency between that proposition and the
claim that the feds lack the power to mandate the purchase of health care under the commerce clause. Moreover, Congress’
power to consent to interstate compacts can be used to effectuate enumerated powers and it can also be used simply to get
out of the way of, and give federal sanction to, dealings between the states that are otherwise within their sovereign powers.
In the latter usage, invoked by the Interstate Health Care Freedom Compact, Congress is not making law per se, it is yielding to
state sovereignty and waiving any possible conflict with federal law on the same subject.

3 See, e.g., Arizona State Legislature, Fiftieth Legislature, First Regular Session (2011), SB1391 (Interstate Firearms Freedom
Compact), available at http://www.azleg.gov/DocumentsForBill.asp?Bill_Number=SB1391&Session_ld=102&image.
x=8&image.y=7 (last visited April 7, 2011); Arizona State Legislature, Fiftieth Legislature, First Regular Session (2011),

SB1214 (Interstate Healthcare Freedom Compact), available at http://www.azleg.gov/DocumentsForBill.asp?Bill_
Number=SB1214&Session_ld=102& mage.x=8&image.y=9 (last visited April 7, 2011); see also North Dakota State
Legislature, 62nd Assembly (2011), HB1291 (Interstate Health Care Freedom Compact), available at http://www.legis.nd.gov/
assembly/62-2011/documents/11-0385-02000.pdf (last visited April 7, 2011)
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The Goldwater Institute

The Goldwater Institute was established in 1988 as an independent, non-partisan public policy research
organization. Through policy studies and community outreach, the Goldwater Institute broadens public
policy discussions to allow consideration of policies consistent with the founding principles Senator Barry
Goldwater championed—limited government, economic freedom, and individual responsibilizy. Consistent
with a belief in limited government, the Goldwater Institute is supported entirely by the generosity of its
members.

Guaranteed Research

The Goldwater Institute is committed to accurate research. The Institute guarantees that all original factual
data are true and correct to the best of our knowledge and that information attributed to other sources is
accurately represented. If the accuracy of any material fact or reference to an independent source is questioned
and brought to the Institutes attention with supporting evidence, the Institute will respond in writing. If
an error exists, it will be noted on the Goldwater Institute website and in all subsequent distribution of the
publication, which constitutes the complete and final remedy under this guarantee.
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