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Death on a 
reservation 

L aurynn Whiteshield was a happy, playful 
child who loved being with her family, “a 
family she knew loved her.” 

At least that’s what it says in her obituary. 
Laurynn spent most of her life in a home 

where she was loved and protected. From the 
time she was nine months old, she and her 
twin sister, Michaela, were raised by Jeanine 
Kersey-Russell, a Methodist minister and third-
generation foster parent in Bismarck, North 
Dakota.

When the twins were almost three years old, 
the county sought to make them available for 
adoption. But Laurynn and Michaela were not 
ordinary children.

They were Indians.
And because they were Indians, their fates 

hinged on the Indian Child Welfare Act, a fed-
eral law passed in 1978 to prevent the breakup 
of Indian families and to protect tribal interests 
in child welfare cases.

The Spirit Lake Sioux tribe had shown no in-
terest in the twins while they were in foster care. 
But once the prospect of adoption was raised, 
the tribe invoked its powers under ICWA and or-
dered the children returned to the reservation, 
where they were placed in the home of their 
grandfather in May 2013. 

Thirty-seven days later, Laurynn was dead, 
thrown down an embankment by her grand-
father’s wife, who had a long history of abuse, 
neglect, endangerment, and abandonment in-
volving her own children.

Laurynn was a victim of the law’s good inten-
tions gone bad, said Kersey-Russell, who is once 
again raising Michaela.

“There’s no fighting ICWA,” said Kersey-Rus-
sell. “I have a very strong ethic that says my job 
is to take care of children who are hurt and in-
jured. It will hurt me. It will break my heart. But 
it is best for them. And I wish that ICWA would 
have the same heart.”

http://www.gilbertsonfuneralhome.com/fh/obituaries/obituary.cfm?o_id=2129475&fh_id=13178
http://www.bakkentoday.com/event/article/id/267576/publisher_ID/40/
http://www.bakkentoday.com/event/article/id/267576/publisher_ID/40/
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Good Intentions Gone Bad
The Indian Child Welfare Act was passed with 

good intentions. Throughout much of the 20th 
century, Indian children were removed from their 
homes, often without good reason, and placed 
with non-Indian families or in boarding schools 
where they were indoctrinated into the Anglo 
culture, according to congressional findings.

But critics say the law has morphed into a tool 
to protect tribal power at the expense of Indian 
children, who are at greater risk of remaining in 
abusive homes because of the maze of rules that 
apply only to Indians.

The most glaring shortcoming in the statute is 
that it does not explicitly protect the best inter-
ests of the children, which has been the guiding 
principle in state child welfare laws in the United 
States for more than 200 years. 

Unlike other children in America, an Indian child’s 
best interests is not specified as the determinative 
factor in decisions about parental rights or child 
placement. ICWA puts the rights of Indian tribes 
on par with those of the children and parents.

The law is “a means of protecting not only the 
interests of individual Indian children and families, 
but also of the tribes themselves,” the U.S. Su-
preme Court said in a 1989 case, the first of only 
two involving ICWA the high court has considered.

Tribes define who is an Indian child eligible for 
membership. Parents challenging severance of 
their custodial rights can, and often do, join the 
tribe after the court case has begun, giving them 
what the Supreme Court recently called a “trump 
card” to derail adoption proceedings.

Some tribes, including the Cherokee Nation, 
have no blood quantum requirements, which re-
fers to the amount of Indian ancestry an individual 
has. That means even a child with little or no Indian 
heritage can be a tribal member subject to the law. 

The Cherokees are the largest Indian tribe in the 
United States.

There also is no requirement in the law that the 
child or the parents live on a reservation or have 
any significant connection with a tribe.

In the most recent U.S. Supreme Court case in-
volving ICWA, decided in 2013, the child named 
Veronica Maldonado was only 1.2 percent Chero-
kee. Her nearest full-blooded Indian ancestor lived 
during the time of George Washington’s father, 
nearly 300 years ago, according to oral arguments 
in the case.

Neither of Veronica’s parents had lived on an 
Indian reservation or had any significant involve-
ment with the Cherokee culture.

Yet because of ICWA, it took years of court bat-
tles before the adoptive parents, who were pres-
ent at Veronica’s birth and raised her for more 
than two years, were able to adopt her.

In the end, the Supreme Court used a technical-
ity to side with the adoptive couple. Since the bi-
ological father who challenged the adoption had 
abandoned the mother during pregnancy and 
after Veronica’s birth, he never had “continued” 
custody, the court ruled.

Several of the justices raised concerns about 
the constitutionality of the law, especially when 
applied to a child with so little Indian heritage and 
no connection to the tribe.

“Is it one drop of blood that triggers all these 
extraordinary rights?” Chief Justice John Roberts 
asked during oral argument.

That points to the fatal flaw in the statute, said 
Dr. William Allen, founding member of the Coa-
lition for the Protection of Indian Children and 
Families and a critic of the law.

It all comes down to race.
“I would go so far as to call the legislation a poli-

cy of child sacrifice in the interests of the integrity 
of the Indian tribes, meaning the end has nothing 
to do with the children,” said Allen, former chair-
man of the U.S. Commission on Civil Rights. “It 
has everything to do with the tribe. To build tribal 
integrity, tribal coherence, the law was passed in 
spite of the best interests of the children.

“You can’t permit something like tribal sover-
eignty, any more than state sovereignty, to trump 
the fundamental rights of American citizenship. 
The rights are individual rights. They are not col-
lective rights. And you cannot sacrifice the indi-
vidual rights for the point of collective identity.”

‘PRESUMED’ BEST INTERESTS
But the Indian Child Welfare Act’s foundation is 

that the child’s rights can be sacrificed to protect 
the collective identity of the tribe.

Indian tribes were dying because their children 
were being lost, according to congressional tes-
timony leading up to the passage of the statute 
in 1978.

Thousands of Indian children were being tak-
en from their homes by state social workers and 
judges who mistook the rampant poverty and cul-
tural differences on many reservations for child 
abuse and neglect.

In passing ICWA, Congress declared it is the “pol-
icy of this Nation” to protect the best interests of 
Indian children and promote the stability of Indian 
tribes by imposing minimum federal standards for 

http://www.ssa.gov/OP_Home/comp2/F095-608.html
https://supreme.justia.com/cases/federal/us/490/30/case.html
http://www.cherokee.org/Services/TribalCitizenship/Citizenship.aspx
http://www.cdc.gov/minorityhealth/populations/REMP/aian.html
http://www.supremecourt.gov/opinions/12pdf/12-399_q86b.pdf
http://fox2now.com/2013/09/25/biological-dad-returns-4-year-old-cherokee-child-to-adoptive-parents/
http://fox2now.com/2013/09/25/biological-dad-returns-4-year-old-cherokee-child-to-adoptive-parents/
http://www.supremecourt.gov/oral_arguments/argument_transcripts/12-399_53k8.pdf
http://coalitionforindianchildren.org/
http://coalitionforindianchildren.org/
http://coalitionforindianchildren.org/
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Laurynn Whiteshield was 
a happy, playful child.

the removal of Indian children from their biological 
families. The law also is meant to ensure that when 
abused children are taken from abusive parents 
they are placed in foster or adoptive homes that 
“reflect the unique values of Indian culture.”

ICWA created a labyrinth of special rules for 
dealing with Indian children that are meant to 
work in tandem with child protection laws in 
states, which historically had complete jurisdic-
tion over child welfare proceedings. The law does 
not apply in custody disputes between biological 
parents. But if the state seeks to sever or interfere 
with an Indian parent’s custodial rights, either by 
putting the child in foster care or up for adoption, 
ICWA must be followed.

To terminate an Indian parent’s custodial rights, 
it must be proven beyond a reasonable doubt that 
leaving the child in the home is likely to result in 
“serious emotional or physical damage.” That stan-
dard of proof is the same as in criminal cases. It is 
much higher than the clear and convincing stan-
dard of evidence typically used by state courts in 
child welfare cases involving non-Indians.

For any Indian child living on a reservation, the 
tribe has exclusive jurisdiction over child welfare 
cases. For those living off the reservation, tribes 
have concurrent but presumed jurisdiction over 
state courts. That means state judges must trans-
fer the case to tribal court unless there is “good 
cause” not to, or one of the parents objects.

Good cause is not defined.
The law also created a preference order for 

adoptions. Unless good cause can be shown to 
deviate, attempts must be made to place the child 
first with extended family members, then with 
other members of the Indian tribe, and then with 
other Indian families. Only then can non-Indian 
placement be considered.

Again, good cause is not defined.
Non-binding guidelines published by the U.S. 

Bureau of Indian Affairs in February say courts 
should not consider the best interests of the child 
in determining foster care or adoptive placements. 
Placement in an Indian home is presumed to be in 
the child’s best interests.

The law also forbids judges from blocking 
placement in an Indian home based on poverty, 
substance abuse, or “nonconforming social be-
havior” in a particularly Indian community or fam-
ily, according to the BIA guidelines. That can force 
children with even a slight Indian heritage into 
environments where poverty, crime, abuse, and 
suicides are rampant.

Indian children suffer the second-highest rate 
of abuse or neglect of any ethnic group, behind 
African Americans, according to the U.S. Centers 
for Disease Control and Prevention.

The child maltreatment rate for American Indi-
ans and Alaska Natives is about 50 percent higher 
than for white or Hispanic children.

http://www.bia.gov/cs/groups/public/documents/text/idc1-029637.pdf
https://goldwater-media.s3.amazonaws.com/uploads/PDF1BIAplacement.pdf
http://www.cdc.gov/violenceprevention/pdf/childmaltreatment-facts-at-a-glance.pdf
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Indians also have the second-highest rate of ho-
micide deaths and infant mortality, behind Afri-
can Americans. 

Indians have the highest child suicide rate in the 
nation, according to the CDC.The suicide rate for 
Indians 15-34 years old is 2.5 times higher than 
the national average. Suicide is the second-lead-
ing cause of death for that age group.

Also, Indians have the highest rates of gang in-
volvement and poverty of any ethnic group, ac-
cording to federal reports.

Nationwide, about 27 percent of American In-
dians and Alaskan Natives live in poverty, almost 
twice the national rate, according to census data 
from 2007 through 2011.

Indian children experience post-traumatic stress 
disorder at the same rate as veterans returning 
from Iraq and Afghanistan, and triple the rate of 
the general population.

“Today, a vast majority of American Indian and 
Alaska Native children live in communities with 
alarmingly high rates of poverty, homelessness, 
drug abuse, alcoholism, suicide, and victimiza-
tion,” an advisory committee created by former 
Attorney General Eric Holder to study violence 
against Native American children said in its No-
vember 2014 final report.

“Domestic violence, sexual assault, and child 
abuse are widespread,” the co-chairs of the com-
mittee said in the report’s cover letter. “Continual 
exposure to violence has a devastating impact on 
child development and can have a lasting impact 
on basic cognitive, emotional, and neurological 
functions. We cannot stand by and watch these 
children—who are the future of American Indian 
and Alaska Native communities—destroyed by re-
lentless violence and trauma.”

The committee recommended more money and 
autonomy for Indian tribes.

David Simmons, government affairs director for 
the National Indian Child Welfare Association, a 
pro-ICWA advocacy group, said it is unfair to use 
white, middle-class standards to judge Indian par-
ents. Poverty and crime are rampant in many ar-
eas on and off Indian land, but that does not mean 
individual families in those areas would not make 
good parents, he said.

“There are many communities that have a lot of 
these challenges,” Simmons said. “It doesn’t mean 
that every family in that community is exposed to 
that same level of social problem, and it doesn’t 
mean that every community within tribal lands 
has the same level of that problem either. I trust 
that tribal communities make good decisions 
about where to place their children.”

NUMBERS UNKNOWN
There are no national figures on the number of 

children affected by ICWA. The U.S. Administration 
for Children and Families, a division of the Depart-
ment of Health and Human Services, has proposed 
rules to allow it to begin collecting data specific to 
the law, but has not yet begun that process.

On Sept. 30, 2013, there were 8,652 Native 
American children in foster care, about 2 percent 
of all children in foster care nationwide on that 
date, according to the most recent statistics from 
ACF. That represents a one-day snapshot since 
children move in and out of the system over time.

In the 2013 fiscal year, 5,465 American Indian 
and Alaskan Native children entered foster care 
and 4,758 exited the system for various reasons 
that include reunification with their parents, adop-
tion or reaching the age of emancipation.

There were 1,805 Native American children 
awaiting adoption on Sept. 30, 2013.

Native Americans have the highest rate of chil-
dren in foster care of any ethnic group, about 13 
children per 1,000. That is almost three times the 
rate of white and Hispanic children.

There also is no way to know how many Ameri-
cans could be subject to the act since its applica-
tion varies based on the membership requirements 
of individual tribes. Some require a minimum per-
centage of Indian or tribal blood. Others do not.

There are almost 4 million people who are sole-
ly American Indian or Alaskan Native living in the 
U.S., according to current Census Bureau esti-
mates. That number rises to about 6.5 million when 
Native Americans of mixed race are included.

To be considered Native American, individuals 
should maintain “tribal affiliation or community 
attachment,” according to the census definition. 
There is no such requirement in ICWA.

A study published in June by the Pew Research 
Center indicates millions of other Americans 
could be affected by the law, even though they do 
not consider themselves Indians and tend not to 
report their mixed heritage to the census.

About 6.9 percent of American adults are of 
mixed race, Pew found. Of those, about 68 percent 
report having an Indian parent or grandparent.

Matching Pew’s findings against census data in-
dicates more than 11 million American adults have 
at least one grandparent they identified as Indian.

A person with one full-blooded Indian grandpar-
ent would be one-quarter Indian. That is enough 
to qualify for membership in many tribes.

Since the Pew study traces the lineage of adults, 
and does not address percentages of Indian blood, 

http://www.cdc.gov/minorityhealth/populations/REMP/aian.html
http://www.cdc.gov/minorityhealth/populations/REMP/aian.html
http://www.cdc.gov/mmwr/preview/mmwrhtml/mm6205a6.htm
http://www.cdc.gov/nchs/hdi.htm
http://www.cdc.gov/violenceprevention/pdf/Suicide-DataSheet-a.pdf
http://www.cdc.gov/violenceprevention/pdf/Suicide-DataSheet-a.pdf
https://www.ncjrs.gov/app/publications/Abstract.aspx?id=255383
https://www.ncjrs.gov/app/publications/Abstract.aspx?id=255383
http://www.census.gov/prod/2013pubs/acsbr11-17.pdf
http://www.justice.gov/sites/default/files/defendingchildhood/pages/attachments/2014/11/18/finalaianreport.pdf
http://www.justice.gov/sites/default/files/defendingchildhood/pages/attachments/2014/11/18/finalaianreport.pdf
https://goldwater-media.s3.amazonaws.com/uploads/PDF12AGreport.pdf
http://www.nicwa.org/
http://www.gpo.gov/fdsys/pkg/FR-2015-04-02/pdf/2015-07574.pdf
http://www.gpo.gov/fdsys/pkg/FR-2015-04-02/pdf/2015-07574.pdf
https://www.acf.hhs.gov/sites/default/files/cb/afcarsreport21.pdf
https://goldwater-media.s3.amazonaws.com/uploads/PDF_17_ACF.pdf
https://goldwater-media.s3.amazonaws.com/uploads/PDF19CensusAlone.pdf
https://goldwater-media.s3.amazonaws.com/uploads/PDF19CensusAlone.pdf
https://goldwater-media.s3.amazonaws.com/uploads/PDF18Census_Combination.pdf
https://www.census.gov/prod/cen2010/briefs/c2010br-10.pdf
http://www.pewsocialtrends.org/2015/06/11/multiracial-in-america/
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“You can’t permit 
something like tribal 

sovereignty, any more 
than state sovereignty, to 

trump the fundamental 
rights of American 

citizenship. The rights 
are individual rights. 

They are not collective 
rights. And you cannot 
sacrifice the individual 

rights for the point of 
collective identity.”

there is no way to estimate how many of their chil-
dren might fall under the dictates of the statute. 
Also, blood quantum requirements vary by tribe, 
so a child who is one-quarter Indian may qualify 
for membership in one tribe but not another.

Mixed-race Americans with Indian blood also 
tend to have few ties with Indian culture. Only 
22 percent of those with a mix of white and In-
dian backgrounds say they have a lot in common 
with Indians, according to Pew. Among those with 
black and Indian ancestors, 13 percent say they 
have a lot in common with Indians.

An Indian child under ICWA is defined as being 
either a member of an Indian tribe or the biolog-
ical child of a member of an Indian tribe who is 
also eligible for membership.

While the definition sounds simple, its applica-
tion in the real world is not.

‘LIKE A DEATH’
Laura and Pete Lupo lost “Elle,” a three-year-old 

child they raised as foster parents then sought to 
adopt, due to that definition. Elle’s mother was a 
drug addict. Her father was in prison, serving time 
for assault with a deadly weapon.

The girl was 14 months old in June 2012, when 
Washington state child welfare workers dropped 
her off. She was dirty and bruised, and brought 
nothing with her but a pair of ill-fitting pajamas 
and a pacifier. The Lupos of Lynden, Washington, 
were told it would likely be a short-term place-
ment while the mother struggled with her drug 
habit, Laura Lupo said.

But the rehabilitation efforts failed and in De-
cember 2013, the state moved to terminate the 
mother’s parental rights, which would make Elle 
available for adoption.

Laura Lupo, a school counselor, and her hus-
band, a teacher, were told by the social worker 
they would be the ideal placement for adoption.

That’s when Elle’s uncle, the father’s brother, 
challenged the adoption under ICWA. Elle was less 
than 2 percent Cherokee, but that was enough to 
make her an Indian child and to invoke the law’s 
placement preferences.

“As soon as the tribe became involved, every-
thing flipped around and it was basically a done 
deal at that point,” Laura Lupo told the Goldwater 
Institute.

State child protective workers immediately 
went from touting the Lupos as the ideal adop-
tive parents to insisting they had no rights and 
Elle should be placed with her uncle.

The Lupos tried to fight, initially in court and 
later by taking their case to the media.

http://www.pewsocialtrends.org/2015/06/11/chapter-5-race-and-social-connections-friends-family-and-neighborhoods/
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Laura Lupo said their public battle for custo-
dy of Elle made them the targets of threats and 
intimidation, both from activists on social media 
and by the state. Their jobs were threatened, and 
the state eventually yanked their foster care li-
cense for going public.

All their efforts failed in June 2014, and Elle was 
sent to live with her uncle.

Since then the Lupos have heard nothing about 
the little girl they took care of for two years, other 
than a brief interview the uncle gave to a Seat-
tle television station. Losing Elle has “been like a 
death,” Laura Lupo said.

“It’s been really difficult, and it’s a helpless feel-
ing because we can’t do anything,” she said. “It’s 
hard not knowing how she’s doing. That bothers 
me a lot. It’s like ‘poof. She’s gone. That’s the end.’

“They made it a race issue and it was never, ever 
about that. I don’t care if she’s white, red, black, or 
green. She’s a little girl and we love her.”

Paul and Jena Clark of Phoenix spent three 
years and $300,000 fighting in Iowa courts to 
keep their adoptive daughter, Lauren, who was 
called Nairobi when she was born to a part-Indian 
mother in 2006.

Lauren’s birth mother, Shannon, selected the 
Clarks as Lauren’s adoptive parents before she 
was born. Though she lived on non-Indian land in 

Iowa, Shannon was a member of the Tyme Maidu 
Tribe of California.

The tribe initially agreed to allow the Clarks 
to adopt Lauren, telling them they were an ideal 
family. Paul Clark is a Navy veteran and commer-
cial real estate broker who spent 20 years coach-
ing youth sports. Jena is a school teacher.

But shortly after Lauren was born, the tribe 
intervened and demanded she be returned for 
placement in an Indian home. It claimed that pow-
er under both the federal law and a separate Iowa 
state statute that made it even more difficult to 
place an Indian child in a non-Indian home.

The case dragged on for three years, eventually 
reaching the Iowa Supreme Court, which declared 
the state statute unconstitutional because it de-
prived Shannon of her rights as a custodial parent 
to determine what is best for her daughter. Shan-
non always insisted the Clarks should be the ones 
to raise Lauren.

The federal statute still applied and the case 
was sent back to lower courts for another year. 
Eventually the tribe settled and allowed the Clarks 
to adopt Lauren.

“Financially it buried us,” Paul Clark said. “The 
tribe in our case had a casino and they had unlim-
ited funds at their disposal. For us as a family, it 
sucked our accounts dry.”

“There’s no fighting ICWA.” I have 
a very strong ethic that says my job 
is to take care of children who are 
hurt and injured. It will hurt me. It 
will break my heart. But it is best for 
them. And I wish that ICWA would 
have the same heart.” 

— Kersey-Russell

http://www.tulalipnews.com/wp/2014/06/19/foster-child-adoption-halted-over-tribal-ties/
http://www.iowacourts.gov/About_the_Courts/Supreme_Court/Supreme_Court_Opinions/Recent_Opinions/20080613/07-0123.pdf
http://www.iowacourts.gov/About_the_Courts/Supreme_Court/Supreme_Court_Opinions/Recent_Opinions/20080613/07-0123.pdf
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The worst part though, was knowing they could 
lose Lauren at any time, Jena Clark said.

“It was a constant worry that we were going to 
lose her,” she said. “Paul, he’s a fighter and I was 
like ‘you need to make sure we don’t lose her be-
cause that would destroy our family.’ I was like, 
can they do this? Can they just take her? Can 
they just come and get her some day without any 
rhyme or reason? That was a big fear.”

Brandi Peterson of Dexter, Kansas, went through 
a similar ordeal after she and her husband ar-
ranged to adopt a child with less than 1 percent 
Indian blood.

The birth mother, whose grandfather had en-
rolled her in the Cherokee Nation when she was 
born, selected the Petersons as the adoptive par-
ents shortly after becoming pregnant.

Journey was born in August 2010.
The Cherokee tribe invoked ICWA and inter-

vened in the case in October 2010, challenging 
the adoption by the Petersons and insisting the 
child be placed with a tribal family.

The Petersons had no money to fight the tribe 
but did get financial support from their church. 
They also had the advantage of the birth mother 
insisting she would never agree to tribal place-
ment, and that she would revoke her consent to 
put Journey up for adoption if she were placed 
with anyone but the Petersons.

Eventually the tribe backed down and allowed 
the adoption to go through. Brandi Peterson said 
she was never told why.

Those were harrowing months, she said, not 
knowing whether the child they’d raised since 
birth and whom they loved as their own would be 
taken from them and placed in a distant Indian 
community with people she’d never met.

“It was kind of like she had a sickness and you 
didn’t know if she was going to survive or not,” 
Peterson said.

TWO SETS OF RULES
The Indian Child Welfare Act was written to 

protect the cultural identity and heritage of Indi-
an tribes. Whether it does that at the expense of 
the rights of Indian children has caused sharp di-
visions in state courts, where child welfare battles 
normally play out.

At the core of the constitutional controversy is 
the heightened procedures under the federal law 
that apply only to Indian children.

Essentially, ICWA creates a two-tiered system 
for protecting endangered children, one for In-
dians and another for non-Indians, according to 

constitutional challenges that have been filed in 
state courts across the country.

If a non-Indian child is removed from a danger-
ous home, decisions about parental rights, custo-
dy, and adoption placement are dictated by state 
laws alone. While most states have provisions to 
protect parents’ rights and to place children with 
relatives, they are secondary to the determination 
of what is in the child’s best interests.

Not so with ICWA. Aside from its omission of 
an explicit best interest requirement, the statute 
grants tribes and noncustodial parents rights that 
are not found in state laws.

Because of the higher standard of proof, it is 
much tougher to remove an Indian child and ter-
minate the custodial rights of an Indian parent. 
That means an Indian child is more likely to be left 
in a dangerous home.

Many Indian cultures do not recognize the con-
cept of terminating parental rights, regardless of 
past abuse.

Because there is a shortage of qualified adop-
tive homes, both Indian and non-Indian, the pref-
erence for placement with Indian families means 
Indian children will spend more time in foster care, 
critics of the law say.

A report published in 2010 by the Minneso-
ta Department of Children and Family Services, 
which was investigating racial disparities in child 
welfare cases, showed 25 percent of Indian chil-
dren eligible for adoption were placed in perma-
nent homes within two years. That is the lowest of 
any ethnic group and less than half the percent-
age for white children.

Those factors combine to give Indian children 
fewer safeguards in child welfare cases, violating 
their rights to due process and equal protection 
guaranteed in the Fifth and Fourteenth Amend-
ments to the U.S. Constitution, according to legal 
briefs filed in the most recent Supreme Court case.

“What makes this child an Indian child here; it’s 
biology,” Paul Clement, the lawyer representing Ve-
ronica Maldonado’s interests in the 2013 Supreme 
Court case, said during oral argument. “It’s biology 
combined with the fact that the tribe, based on a 
racial classification, thinks that somebody with 1 
percent Indian blood is enough to make them a 
tribal member, eligible for tribal membership.”

“And as a result of that, her whole world chang-
es and this whole inquiry changes. It goes from an 
inquiry focused on her best interests to a focus on 
the birth father and whether or not beyond a rea-
sonable doubt there is a clear and present danger.”

http://www.mncourts.gov/Documents/0/Public/Childrens_Justice_Initiative/Disparities_-_Minnesota_Child_Welfare_Disparities_Report_%28DHS%29_%28February_2010%29.pdf
http://www.scotusblog.com/case-files/cases/adoptive-couple-v-baby-girl/
http://www.scotusblog.com/case-files/cases/adoptive-couple-v-baby-girl/
http://www.supremecourt.gov/oral_arguments/argument_transcripts/12-399_53k8.pdf
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politics 
or race
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A dvocates of the Indian Child Welfare Act 
say it is not about race. Rather, it has to do 
with the political status of sovereign tribes.

Race-based laws typically run afoul of consti-
tutional protections ensuring equal treatment un-
less they serve a legitimate and vital government 
purpose. In those instances, they are supposed to 
be narrowly tailored to ensure they only remedy 
the particular harm that is targeted.

But Indians have historically been treated differ-
ently because of their tribes’ status as sovereign 
nations, similar to but not quite the same as states.

Defenders of the law rely on a 1974 U.S. Supreme 
Court case, Morton v. Mancari. The court ruled In-
dian hiring preferences were permissible at the 
Bureau of Indian Affairs because they served a 
legitimate purpose of giving Indians more con-
trol of their own self-government, declaring the 
preferences were based on political affiliation and  
not race.

That same argument is used by tribes in defend-
ing ICWA: that the heightened requirements are 
needed to protect the tribes as political entities 
and not to enhance or diminish anyone’s rights 
based on race.

Because of that, it is irrelevant how much Indian 
blood a child has.

Charles Rothfeld, a lawyer who represented Ve-
ronica Maldonado’s Indian father at the Supreme 
Court, said opponents use contradictory argu-
ments to challenge ICWA. For example, critics 
claim the law is based on race, yet they also ar-
gue Veronica’s 1.2 percent Indian heritage is not 
enough to qualify her as an Indian.

“You can’t have it both ways,” Rothfeld, founder 
and co-director of the Yale Law School Supreme 
Court clinic, told the Goldwater Institute. “You 
can’t say the whole thing is unconstitutional be-
cause it’s racial, and then say it’s not racial enough 
because the child is only 1.2 percent. The fact is 
what defines tribal membership is the tribe’s own 
determination, its citizenship requirements.”

Citizenship requirements vary by tribe. While 
the Cherokees have no blood quantum require-
ment, other tribes do. The Navajo Nation, the 
second-largest American Indian tribe, requires a 
one-quarter bloodline to qualify for membership.

The flaw in the argument that ICWA is based on 
political affiliation with the tribe is that the criteria 
for affiliation comes down to race, said Mark Fid-
dler, who helped represent the couple seeking to 
adopt Veronica at the Supreme Court.

“The only basis for the child becoming politi-
cally eligible was racial connection,” Fiddler said.

Supreme confusion
The Supreme Court has not resolved the consti-

tutional issues, either in the Veronica Maldonado 
case or an earlier 1989 decision. The earlier case, 
Mississippi Band of Choctaw Indians v. Holyfield, 
was largely a dispute over whether tribal or state 
courts have jurisdiction over adoption proceed-
ings involving children born to Indian parents.

Both parents were enrolled in the Choctaw Na-
tion and lived on the reservation. When the moth-
er was about to deliver twins, the parents drove to 
a hospital 200 miles away so the children would 
be born off Indian land. They wanted to escape 
the tribe’s jurisdiction and have the adoption han-
dled in state court.

Two weeks after the twins were born, the par-
ents signed papers allowing the children to be ad-
opted by Orrey and Vivian Holyfield, a non-Indian 
couple.

The Supreme Court sided with the tribe, ruling 
that since both parents were tribal members and 
lived on the reservation, tribal courts had jurisdic-
tion over the children.

Justice William Brennan, writing for the 6-3 ma-
jority, acknowledged the twins had lived with the 
Holyfields for more than three years at that point, 
and that the court’s ruling may not be what was 
best for them.

“It is not ours to say whether the trauma that 
might result from removing these children from 
their adoptive family should outweigh the in-
terest of the Tribe—and perhaps the children 
themselves—in having them raised as part of the 
Choctaw community,” Brennan wrote. “Rather, we 
must defer to the experience, wisdom, and com-
passion of the Choctaw tribal courts to fashion 
the appropriate remedy.”

In the dissenting opinion, Justice John Paul Ste-
vens raised due process concerns, stating that 
forcing the parents into tribal court against their 
wishes “closes the state courthouse door.”

Ultimately, the tribal court returned the children 
to the Holyfields.

Despite that, Justice Antonin Scalia, who voted 
with the majority, said in a 2012 television inter-
view that the Holyfield decision was the toughest 
of his career.

“We had to turn that child over to the (tribal) 
council,” Scalia said. “I found that very hard. But 
that’s what the law said, without a doubt.”

‘LIP SERVICE’
The 2013 Supreme Court case, Adoptive Couple 

v. Baby Girl, touched more directly on the issues 

https://supreme.justia.com/cases/federal/us/417/535/case.html
https://supreme.justia.com/cases/federal/us/490/30/case.html
http://www.nytimes.com/2012/12/25/us/american-indian-adoption-case-comes-to-supreme-court.html?_r=0
http://www.nytimes.com/2012/12/25/us/american-indian-adoption-case-comes-to-supreme-court.html?_r=0
http://www.supremecourt.gov/opinions/12pdf/12-399_q86b.pdf
http://www.supremecourt.gov/opinions/12pdf/12-399_q86b.pdf
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of race and tribal sovereignty because Veronica 
had no connection with the Cherokee Nation other 
than her 1.2 percent Indian blood.

Veronica’s Hispanic mother, Christinna Maldona-
do, and part-Indian father, Dusten Brown, lived in 
Oklahoma but not on Indian land when she became 
pregnant. Brown was a registered member of the 
Cherokee tribe, but beyond that had no significant 
involvement with the tribe, according to court re-
cords.

Brown was in the Army. He and Maldonado were 
engaged, but grew apart after she told him she was 
pregnant in January 2009. 

Six months later, Brown agreed to relinquish his 
parental rights rather than pay child support.

He did not provide financial support to Maldo-
nado during pregnancy, was not present when Ve-
ronica was born, and did not request visitation until 
she was 22 months old and the custody battle had 
already begun.

Meanwhile, Maldonado arranged for Veronica to 
be adopted by Matt and Melanie Capobianco, a 
South Carolina couple who had no children.

Veronica was born in September 2009. The Capo-
biancos were in the delivery room, and Matt cut the 
umbilical cord. Three days later, they filed the pa-
perwork in South Carolina state court to adopt Ve-
ronica.

In January 2010, a few days before Brown de-
ployed to Iraq, he signed the paperwork consent-
ing to Veronica’s adoption.

That, coupled with his failure to provide any fi-
nancial or emotional support to Maldonado during 
pregnancy, would have ended the matter under 
state law. But not under ICWA.

Brown changed his mind almost immediately and 
challenged the adoption in state court with the as-
sistance of the Cherokee Nation.

The South Carolina courts sided with Brown, rul-
ing he did not voluntarily relinquish his parental 
rights under the more stringent federal rules.

Veronica was 27 months old when she was 
turned over to Brown, and had lived her entire life 
with the Capobiancos, an important point noted by 
the South Carolina Supreme Court in its 3-2 deci-
sion issued in July 2012.

“It is with a heavy heart that we affirm the family 
court order,” the majority opinion states. “Because 
this case involves an Indian child, the ICWA applies 
and confers conclusive custodial preference to the 
Indian parent. All of the rest of our determination 
flows from this reality.”

Justice John Kittredge wrote a blistering minori-
ty dissent, saying the court’s ruling disregarded 
Veronica’s best interests in awarding custody to 
Brown.

“Today the court decides the fate of a child without 
regard to her best interests and welfare,” Kittredge 
wrote. “It is clear to me from the totality of the ma-
jority’s analysis that its application of ICWA has evis-
cerated any meaningful consideration of Baby Girl’s 
best interests, despite its lip service to this settled 
principle.”

The Capobiancos, backed by Maldonado, appealed 
to the U.S. Supreme Court.

In written briefs and oral argument, the high court 
was asked to settle the issues of race, best interests, 
and equal protection that have divided state courts 
across the country.

In the end, the court wrote a narrow opinion 
focusing on the technical language in the law. Since 
Brown abandoned Maldonado during pregnancy, and 
did not have custody of Veronica until she was more 
than two years old, there was no “continued custody” 
to protect and no “Indian family” to preserve, Justice 
Samuel Alito wrote for the 5-4 majority.

“In such a situation, the ‘breakup of the Indian fam-
ily’ has long since occurred,” Alito wrote.

The court also ruled that, since the Capobiancos 
were the only family that had formally applied to 
adopt Veronica, the preferences for placement in an 
Indian home did not apply.

Dissenting justices based much of their argument 
on protecting the rights of biological parents, not 
just Indians. Parental rights in the federal statute are 
greater than those afforded non-Indian parents in 
most state laws, Justice Sonia Sotomayor wrote for 
the minority. But they are consistent.

Scalia, joining with the minority, put it more suc-
cinctly: “The court’s opinion, it seems to me, need-
lessly demeans the rights of parenthood,” he wrote. 
“But parents have their rights, no less than children 
do.”

Constitutional Avoidance
While the Supreme Court did not resolve the con-

stitutional disputes, it did raise constitutional con-
cerns.

Justice Anthony Kennedy invoked “constitutional 
avoidance” during oral arguments in asking wheth-
er there was a way to “import” best interests of the 
child protections absent in the law.

Under the legal principle of constitutional avoid-
ance, judges seek ways to apply statutes in a consti-
tutional manner rather than voiding them outright if 
possible.

Kennedy voted with the majority.
Justice Clarence Thomas also raised constitutional 

concerns over the Tenth Amendment, which protects 
the powers of states against unwarranted intrusion 
by the federal government.

http://www.washingtonpost.com/opinions/baby-veronicas-birth-mother-girl-belongs-with-adoptive-parents/2013/07/12/40d38a12-e995-11e2-a301-ea5a8116d211_story.html
http://www.washingtonpost.com/opinions/baby-veronicas-birth-mother-girl-belongs-with-adoptive-parents/2013/07/12/40d38a12-e995-11e2-a301-ea5a8116d211_story.html
http://www.washingtonpost.com/opinions/indian-child-welfare-act-may-need-some-limits/2013/04/15/8db00cae-a613-11e2-b029-8fb7e977ef71_story.html
http://www.washingtonpost.com/opinions/indian-child-welfare-act-may-need-some-limits/2013/04/15/8db00cae-a613-11e2-b029-8fb7e977ef71_story.html
http://www.judicial.state.sc.us/opinions/HTMLFiles/SC/27148.pdf
http://www.supremecourt.gov/opinions/12pdf/12-399_q86b.pdf
https://goldwater-media.s3.amazonaws.com/uploads/PDF15Sotomayor.pdf
https://goldwater-media.s3.amazonaws.com/uploads/PDF15Sotomayor.pdf
https://goldwater-media.s3.amazonaws.com/uploads/PDF14Scalia.pdf
https://goldwater-media.s3.amazonaws.com/uploads/PDF14Scalia.pdf
https://goldwater-media.s3.amazonaws.com/uploads/PDF2Kennedy.pdf
https://goldwater-media.s3.amazonaws.com/uploads/PDF2Kennedy.pdf
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Indian children suffer the second-
highest rate of abuse or neglect of any 
ethnic group, behind African Americans, 
according to the U.S. Centers for 
Disease Control and Prevention.

http://www.cdc.gov/violenceprevention/pdf/childmaltreatment-facts-at-a-glance.pdf
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Child welfare cases are historically the domain 
of states, not the federal government, Thomas 
wrote.

To justify passing ICWA, Congress invoked a 
constitutional provision allowing the federal gov-
ernment to regulate commerce with Indian tribes. 
But adoptions are not “commerce” and Indian 
children are not “tribes,” Thomas said in his con-
curring opinion.

“The Constitution does not grant Congress 
power to override state law whenever that law 
happens to be applied to Indians,” Thomas wrote. 
“Accordingly, application of the ICWA to these child 
custody proceedings would be unconstitutional.”

Thomas said he sided with the majority because 
it found a “plausible interpretation” of the law that 
avoided constitutional shortcomings.

Veronica’s case was sent back to the South 
Carolina courts to make a custody determination 
without being constrained by the parental protec-
tions Brown would have under ICWA.

The South Carolina Supreme Court ordered 
Veronica returned to the Capobiancos. An inter-
state custody battle that eventually embroiled 
the governors and courts of South Carolina and 
Oklahoma ensued when Brown refused to turn 
over Veronica to the Capobiancos. He eventually 
dropped his efforts and she was returned in Sep-
tember 2013. She had just turned four years old.

FRUSTRATED POLICY
Since the Supreme Court’s decision hinged on a 

technicality over the meaning of “continued” cus-
tody, it did little to resolve the sharp divisions over 
the federal law in state courts.

No issue is more divisive than what is known as 
the “existing Indian family doctrine,” or EIFD.

The EIFD holds if neither the child nor the par-
ents has any significant connection to an Indian 
tribe other than race, federal dictates on such 
things as transferring cases to tribal courts or pre-
ferred placement of children in Indian homes do 
not apply.

The EIFD was born from constitutional avoid-
ance. Almost since ICWA’s passage, judges have 
struggled to reconcile the unique treatment of In-
dian children and the special rights of tribes with 
the child’s constitutional right to be treated the 
same as non-Indians—the right to equal protec-
tion guaranteed in the Fourteenth Amendment.

When the child’s parents are tribal members 
living on the reservation and immersed in the 
Indian culture, as was the circumstance in the 
1989 Holyfield case, application of the law is 
largely jurisdictional. Tribal courts have the power 

to make custody and placement decisions for 
tribal citizens.

But for children born off the reservation to par-
ents who never had any significant contact with 
the tribes, no legitimate purpose is served by hav-
ing their welfare decided by tribal courts or forc-
ing them to be raised in Indian homes, according 
to courts that have adopted the EIFD.

ICWA was passed to preserve Indian families 
and protect tribal rights. But if a child was neither 
born nor raised in an Indian culture, there is no 
“existing Indian family” to preserve and no tribal 
rights to protect, the Kansas Supreme Court ruled 
in a 1982 case, the first to articulate the EIFD.

At that point, the only justification for invoking 
the statute is the child’s race, the court found.

That case involved a boy born in January 1981 
to a non-Indian mother and a father who was five-
eighths Kiowa. The father had a long history of 
violent felonies and was in prison when the child 
was born. He also had spent time in a hospital for 
the mentally ill or criminally insane.

The mother signed paperwork allowing the 
child’s adoption the day he was born. But the 
father challenged the termination of his parental 
rights under ICWA, aided by the Kiowa Tribe of 
Oklahoma.

“We know of no law anywhere that would require 
this court or any other court to submit a helpless 
infant to an environment and standard of custody 
displayed by this father,” the Kansas Supreme 
Court said in rejecting the father’s appeal and 
allowing the child to be adopted by a non-Indian 
family. Other courts disagree.

The Kansas Supreme Court reversed itself in 
2009, abandoning the EIFD in a custody dispute 
between a father who was a member of the Cher-
okee Nation and a non-Indian mother who sought 
to place her child for adoption. By that time most 
states were rejecting the doctrine, either through 
court decisions or through legislation.

Nothing in the language of the act requires the 
child to have any significant connection to an In-
dian tribe or culture, the Arizona Court of Appeals 
ruled in a 2000 case that is frequently cited by 
critics of the EIFD.

More importantly, the EIFD is contrary to the 
law’s purpose of protecting Indian tribes, the Ari-
zona court found in a case that still guides Indian 
child welfare decisions in the state.

“Adopting an existing Indian family exception 
frustrates the policy of protecting the tribe’s in-
terest in its children,” the Arizona court ruled.

That case involved a child exposed to cocaine 
in the womb and born with serious medical prob-
lems. The mother was a cocaine user. The father, 

https://goldwater-media.s3.amazonaws.com/uploads/PDF13Thomas.pdf
https://goldwater-media.s3.amazonaws.com/uploads/PDF13Thomas.pdf
http://www.judicial.state.sc.us/courtOrders/displayOrder.cfm?orderNo=2013-07-17-01
http://www.judicial.state.sc.us/courtOrders/displayOrder.cfm?orderNo=2013-07-17-01
http://www.tulsaworld.com/news/local/baby-veronica-case-dusten-brown-won-t-be-sent-to/article_164eeeae-2ba2-11e3-b6b8-001a4bcf6878.html
http://law.justia.com/cases/kansas/supreme-court/1982/53-592-1.html
http://law.justia.com/cases/kansas/supreme-court/1982/53-592-1.html
http://www.kscourts.org/cases-and-opinions/opinions/supct/2009/20090327/99130.htm
http://www.kscourts.org/cases-and-opinions/opinions/supct/2009/20090327/99130.htm
http://www.ecases.us/7P.3d960
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a member of the Tohono O’odham Nation, was 
in prison but challenged the state’s actions and 
had the case transferred to tribal court so the 
child could be placed with an Indian family.

The court’s ruling does not say what hap-
pened to the child, identified only as Michael J. 
Most court decisions in child welfare cases use 
only first names and do not disclose information 
about final placements.

CALIFORNIA DIVIDE
The deepest division over the EIFD is in Cal-

ifornia, the state with the largest Indian popu-
lation. As of last year, four of the six California 
appeals courts had rejected the existing Indian 
family doctrine and two had embraced it. The 
state Supreme Court has not settled the divide.

The California case that most directly adopts 
the EIFD involved twin two-year-old girls, iden-
tified as Bridget and Lucy, placed for adoption 
when they were born in November 1993.

Both biological parents initially signed away 
their parental rights so the adoption could take 
place. At the time, they lived with their two other 
children in a Los Angeles suburb.

The twins were raised from birth by an Ohio 
couple, who filed paperwork to adopt them in 
May 1994.

By then the birth parents, identified as Richard 
and Cindy, changed their minds and sought to 
void their consent to adoption.

Neither the parents nor the children lived 
on an Indian reservation. Though Richard was 
three-sixteenths Pomo Indian, he never had any 
significant involvement with the tribe or the cul-
ture. He was not enrolled as a member until after 
the custody battle began.

Aided by the Dry Creek Rancheria of Pomo 
Indians, the parents tried to undo the adoption.

Richard and Cindy grew estranged as the cus-
tody fight dragged on. Cindy obtained a restrain-
ing order alleging that on numerous occasions 
Richard had assaulted her, pushed her down, and 
abused their two other children by “picking them 
up by the neck and shaking or dropping them, 
poking them in the face, or hitting them on the 
head.”

In rejecting the attempts to undo the adop-
tion, the California appeals court declared the 
law would be unconstitutional without an exist-
ing Indian family exception.

“To the extent that tribal membership within 
the meaning of ICWA is based upon social, cul-
tural, or political tribal affiliations, it meets the 
requirements of equal protection,” the court 

held. “However, any application of ICWA which 
is triggered by an Indian child’s genetic her-
itage, without substantial social, cultural, or 
political affiliations between the child’s family 
and a tribal community, is an application based 
solely, or at least predominantly, upon race and 
is subject to strict scrutiny under the equal pro-
tection clause. If ICWA is applied to such chil-
dren, such application deprives them of equal 
protection of the law.”

In 2007, a different California appeals court 
came to the opposite conclusion and rejected 
the EIFD.

The child, Vincent, was born in 2002. Two 
years later, the state removed him from his 
mother’s custody and placed him in foster care. 
At the time, Vincent’s Indian mother, Paz, was 
a long-time heroin addict living in a substance 
abuse facility. She had previously lost custody 
of seven other children, four of whom who were 
born with drug addictions, and was arrested for 
being under the influence of heroin while preg-
nant with Vincent.

Vincent’s father was in prison, where he’d 
been since 1991. Vincent was apparently con-
ceived during a conjugal visit, according to 
court records.

Both parents challenged the termination of 
their custodial rights under ICWA. Two North 
Dakota tribes got involved on their behalf; the 
Turtle Mountain Band of Chippewa Indians and 
the Spirit Lake Sioux tribe.

Spirit Lake is where Laurynn Whiteshield was 
killed after being placed with her grandfather 
by the tribal court.

Chippewa officials sought to have the case 
transferred to tribal court, and stated their 
intent to place Vincent with an Indian family on 
the Spirit Lake reservation as a courtesy to the 
neighboring tribe.

The juvenile court judge invoked the existing 
Indian family doctrine and rejected the tribe’s 
request. Vincent did not meet the blood-quan-
tum requirements of the Spirit Lake tribe, and 
Paz had no connection other than blood to the 
Chippewas, the judge ruled.

The California Court of Appeals reversed that 
decision after the parents appealed.

Vincent is an Indian child under the statute’s 
definition, the appeals court found. Nothing in 
the law allows the EIFD.

A child has no constitutional right to a sta-
ble home, the court said. The fact that for two 
years Vincent had been well cared for in a foster 
home was for the tribal court to consider.

http://law.justia.com/cases/california/court-of-appeal/4th/41/1483.html
http://caselaw.findlaw.com/ca-court-of-appeal/1380303.html
http://caselaw.findlaw.com/ca-court-of-appeal/1380303.html
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‘EIF LITE’
The U.S. Supreme Court was asked by all sides 

to resolve the dispute over the existing Indian 
family doctrine in briefs filed in the 2013 case in-
volving Veronica Maldonado.

At that time, 19 states had rejected the EIFD, 
either through court decisions or legislation, 
according to court documents and law review 
articles related to the case. At least five states, 
including California, had statutes barring the use 
of the EIFD.

Courts in four states—Kansas, Oklahoma, South 
Dakota, and Washington—previously adopted 
the EIFD, but later abandoned it in subsequent 
court rulings.

South Carolina explicitly rejected the doctrine 
when it initially ordered Veronica be sent to live 
with her father.

Seven states recognized the EIFD through ju-
dicial opinions.

Lawyers representing Veronica, her mother, 
and the Capobiancos argued ICWA is unconsti-
tutional, especially without the EIFD, because it 
is a race-based law that deprives Indian children 
and their custodial parents of their rights.

Indian tribes and their supporters argued adopt-
ing the doctrine improperly gives state judges 
the power to determine who is “Indian enough” 
based on their bloodlines and past involvement in 
tribal culture. That is something state courts are 
ill-equipped to decide, said Dawn Williams, chief 
appeals counsel in the Child and Family Protec-
tion Division of the Arizona Attorney General’s 
Office.

Williams helped represent Arizona and 17 other 
states in a brief filed with the Supreme Court ar-
guing against adoption of the doctrine.

The high court did not directly address the 
EIFD in its opinion. Whether it did so indirectly 
is in dispute.

Rothfeld, who represented Dusten Brown, said 
Veronica’s case was so fact specific that it will 
have little practical application outside those 
narrow circumstances. The justices did not rule 
on constitutional challenges to the act or the 
legitimacy of the existing Indian family doctrine, 
he said.

“It was very clear that five of them were ex-
tremely uncomfortable with the factual situation 
of the case, and I think that’s what drove the de-
cision,” Rothfeld said. “They made a kind of vis-
ceral assessment of the factual circumstances 
and that cleared the approach and the outcome.”

But Fiddler, the lawyer who helped represent 
Veronica’s adoptive parents in the Supreme 

Court case, said the language in the decision 
raises some of the same constitutional concerns 
that are at the heart of the EIFD controversy.

“The constitutional concerns are definitely in 
the shadows, but they’re there,” Fiddler said. 

He cited a passage in the majority’s opinion 
that was critical of the South Carolina Supreme 
Court’s interpretation of the federal statute. 

The South Carolina Supreme Court’s decision 
in favor of Veronica’s father “would put certain 
vulnerable children at a great disadvantage sole-
ly because an ancestor—even a remote one—was 
an Indian,” Alito wrote in the majority opinion.

“Such an interpretation would raise equal pro-
tection concerns.”

That language describes the concept of the 
EIFD, Fiddler said, calling the court’s ruling “EIF 
Lite.”

“We didn’t get the EIF adopted, but we got the 
same result a different way,” Fiddler said.

One California appeals court found otherwise, 
issuing a decision in August 2014, a year after 
the Veronica case was decided by the Supreme 
Court, questioning the validity of the EIFD.

That case involved a girl named Alexandria 
who is one-sixty-fourth Choctaw. When she was 
17 months old, Alexandria was removed from the 
custody of her mother, who had a lengthy sub-
stance abuse problem and had lost custody of 
six other children. The girl’s father had an exten-
sive criminal history and had also lost custody of 
another child.

The Choctaw tribe did not object while the 
girl was in foster care, but when the couple that 
had raised her for 2½ years sought to adopt, the 
tribe insisted Alexandria be placed with a distant 
relative.

The adoptive couple challenged ICWA’s 
constitutionality and asked that the EIFD be 
invoked. The California court did not formally 
decide the constitutional issues for technical 
reasons, but did signal it would be inclined to 
reject the doctrine.

New regulations proposed by the Bureau of In-
dian Affairs, which would dictate how state judg-
es interpret the statute, specifically ban the use 
of the EIFD.

“There is no ‘Existing Indian Family Exception’ 
to ICWA,” the proposed regulations state, reiter-
ating the language from the earlier, non-binding 
guidelines meant to help state judges interpret 
the act.

http://repository.law.umich.edu/mlr_fi/vol111/iss1/5/
http://repository.law.umich.edu/mlr_fi/vol111/iss1/5/
http://sblog.s3.amazonaws.com/wp-content/uploads/2013/02/GAL-brief-12-399.pdf
http://www.americanbar.org/content/dam/aba/publications/supreme_court_preview/briefs-v2/12-399_pet_amcu_birth_mother.authcheckdam.pdf
http://sblog.s3.amazonaws.com/wp-content/uploads/2013/02/12-399-pet-brief.pdf
http://www.americanbar.org/content/dam/aba/publications/supreme_court_preview/briefs-v2/12-399_resp_cherokee-nation.authcheckdam.pdf
http://www.americanbar.org/content/dam/aba/publications/supreme_court_preview/briefs-v2/12-399_resp_amcu_arizona-etal.authcheckdam.pdf
http://www.americanbar.org/content/dam/aba/publications/supreme_court_preview/briefs-v2/12-399_resp_amcu_arizona-etal.authcheckdam.pdf
http://www.mnbar.org/docs/default-source/sections/2-fiddler---the-impact-ofadoptive-couple.pdf?sfvrsn=4
http://www.courts.ca.gov/opinions/archive/B252999.PDF
http://www.bia.gov/cs/groups/public/documents/text/idc1-029629.pdf
https://goldwater-media.s3.amazonaws.com/uploads/PDF3BIAEIF.pdf
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no happy 
endings
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ICWA advocates praised the state Supreme 
Court’s decision, even though it came a year after 
the molestation allegations surfaced.

David, who was not charged with a crime, con-
tinued fighting to regain custody of his daughters. 
He tried unsuccessfully to have the case trans-
ferred to the Rosebud Sioux tribal court.

David denied molesting his girlfriend’s chil-
dren, but did not deny they had sexually abused 
his daughters. The girlfriend and her children re-
mained in the home after Shayla and her sisters 
were removed.

In May 2015, a Lancaster County judge termi-
nated David’s parental rights.

“Particularly given his own children’s ages, spe-
cial needs, and history of trauma, it is highly un-
likely if not impossible that he would ever be in a 
position to safely parent his minor children,” the 
judge wrote in her order.

Alicia Henderson, chief deputy of the juvenile 
division of the Lancaster County Attorney’s Of-
fice in Lincoln, Nebraska, said Shayla’s case illus-
trates how difficult it is for child welfare workers 
to prove beyond a reasonable doubt that keeping 
a child in a potentially dangerous home will result 
in serious physical or emotional harm, as required 
by the statute.

As a result, children who could be removed from 
a home under the “clear and convincing” evidence 
standard of state law sometimes remain with their 
parents if they are Indians, Henderson said.

“I don’t think it’s ever a happy ending when chil-
dren experience any kind of abuse in their family 
home, no matter what kind it is,” Henderson said. 
“We all know of cases where we believe that some-
thing is happening, but we cannot prove it, and it 
breaks our heart. If you have to prove it beyond a 
reasonable doubt, you bet it makes it harder.”

LAST OF THE MOHICANS
Even when ICWA challenges do not result in 

children being sent back to abusive homes, the 
delays and uncertainty of meeting its procedural 
requirements can cause harm.

In California, child welfare workers took custo-
dy of a girl named Asia in 2004 because her par-
ents exposed her to drugs. Both parents were in 
prison, and the mother had been arrested while in 
possession of guns and methamphetamines.

The girl’s mentally deranged father claimed—lit-
erally—to be the last of the Mohicans. That was 
enough to trigger an ICWA inquiry, delaying the 
permanent placement of Asia and her sibling. The 
Mohegan Tribe of Connecticut eventually notified 

A 
s lawyers and judges haggle over legal nu-
ances, Indian children are left in danger-
ous or temporary homes.

For some, the heightened rules in the law mean 
that even when there is documented danger, abu-
sive or neglectful parents are given more chances 
than they would have under state laws governing 
the decisions affecting non-Indians.

Shayla is one such child.
She was born in 2001. Child protection workers 

in Nebraska took custody of Shayla and her two 
younger sisters in 2008, placing them in foster 
care.

The children’s father, David, had a history of 
domestic violence and used methamphetamines 
while caring for the children. A state social work-
er testified during a juvenile court hearing that 
leaving the children in David’s care would result in 
serious physical or emotional damage to the chil-
dren. The juvenile court judge agreed and ordered 
the girls to be placed outside the home.

But David is an Indian, a member of the Rose-
bud Sioux Tribe. He appealed, claiming the judge 
did not hear testimony from an expert on ICWA, 
as required by the federal law.

The appeals court agreed in 2009 and the chil-
dren were returned to David.

New allegations of abuse surfaced in 2012, when 
Shayla showed up at school with a dark bruise 
on her face. The children were removed from the 
home again.

They were eventually returned to David, but the 
state retained legal custody, giving child welfare 
workers more power to supervise the children’s 
care. 

With the tribe’s backing, David challenged that 
arrangement, arguing the state had failed to meet 
the heightened requirements for family reunifica-
tion under ICWA.

The appeals court agreed in 2014.
Lancaster County officials, who handle child 

welfare cases, appealed to the Nebraska Supreme 
Court, which also sided with the father in Novem-
ber 2014. Buried in the court’s analysis is a line say-
ing its decision may be moot because the children 
were subsequently “removed from David’s physi-
cal custody.”

The reason, unstated in the Supreme Court’s 
decision, is that child welfare workers learned in 
2013 that Shayla’s sisters were being molested in 
the home by two sons of David’s live-in girlfriend, 
one of whom later alleged in court that he had 
been molested by David. The abuse of Shayla’s 
sisters had gone on for at least two years by the 
time it was reported, according to court records.

http://journalstar.com/news/local/supreme-court-judge-erred-in-native-american-case/article_d3efd8a6-3fef-5d47-919b-0e6751bb8c73.html
https://goldwater-media.s3.amazonaws.com/uploads/PDF6Shayla.pdf
https://goldwater-media.s3.amazonaws.com/uploads/PDF6Shayla.pdf
https://goldwater-media.s3.amazonaws.com/uploads/PDF7_Shayla.pdf
https://goldwater-media.s3.amazonaws.com/uploads/PDF7_Shayla.pdf
https://goldwater-media.s3.amazonaws.com/uploads/PDF8_Asia.pdf
http://caselaw.findlaw.com/ne-court-of-appeals/1063733.html
https://supremecourt.nebraska.gov/sites/supremecourt.ne.gov/files/coa/opinions/a13-643.pdf
https://goldwater-media.s3.amazonaws.com/uploads/PDF5Shayla.pdf
https://goldwater-media.s3.amazonaws.com/uploads/PDF5Shayla.pdf
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the court that it had no interest in the case. It took 
seven months.

In 2007, the California Court of Appeals re-
versed a lower court’s decision terminating the 
parents’ custodial rights and making a girl named 
Amana eligible for adoption because the law’s no-
tification requirements had not been followed.

Amana was born in 1998 to parents identified in 
court records as Eddie and Laura. Eddie had been 
Laura’s pimp and both parents had a long history 
of drug abuse, child welfare complaints, and crim-
inal arrests.

In 2005, the state took custody of Amana. Ed-
die was in prison and Laura’s location was un-
known. The juvenile court terminated the parents’ 
custody rights and ordered Amana be eligible for 
adoption. By then Amana and her two siblings 
were living in the home of a foster parent who 
wanted to adopt all three children.

Eddie successfully challenged the termination 
of his parental rights by invoking ICWA. 

In 2006, nearly a year after the state took cus-
tody of Amana, Eddie declared he had Indian 
heritage through the Blackfoot tribe. The appeals 
court reversed the juvenile judge’s order because 
there was no evidence the state had attempted to 
contact the tribe.

The court records do not say whether Eddie re-
gained custody of the children.

“I don’t think it’s ever 
a happy ending when 
children experience any 
kind of abuse in their 
family home, no matter 
what kind it is.” 

— Alicia Henderson, chief deputy, 
juvenile divison, Lancaster County 
Attorney’s office

http://coalitionforindianchildren.org/wp-content/uploads/2012/08/D050483.pdf
http://coalitionforindianchildren.org/wp-content/uploads/2012/08/D050483.pdf
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no way out
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“We disagree that the good cause determination 
should not include an independent consideration 
of the child’s best interests,” the Oklahoma court 
said. “ICWA has been interpreted and applied in a 
manner that far exceeds its original purpose. Chil-
dren who do not have any tribal connection other 
than biology, oftentimes through distant ancestry, 
are transferred from stable homes in order to cre-
ate a tribal connection where none existed before. 
This often occurs, as in the case at hand, at the 
expense of the child’s best interest.”

Children in the same household also are treat-
ed differently under ICWA, depending on whether 
they have any Indian ancestry. In 2012, the Oregon 
Court of Appeals ordered more intensive reunifi-
cation efforts be made for the Indian father of a 
child than were required for the child’s half-sibling, 
who had a different father and no Indian heritage.

The Indian father was in prison at the time for 
robbery and assault. The mother had a long histo-
ry of alcohol abuse.

Some courts have found that what’s best for the 
child is irrelevant to many decisions involving In-
dian children.

The Texas Court of Appeals ruled in 1995 that 
the best interest of the child is not a factor in de-
ciding whether to transfer a case to tribal court.

“The question of whether a parent or guardian 
is abusive, neglectful, or otherwise unfit is irrele-

J oining a tribe at any time to file an ICWA 
challenge is allowed in the law. Getting out 
of a tribe to avoid being subject to the law is 

not so simple.
An Oklahoma father was in jail when the state 

took custody of his two-year-old daughter be-
cause of neglect and exposure to substance 
abuse in May 2013. The father was a member of 
the Cherokee Nation, but objected when the tribe 
tried to have the girl removed from a non-Indian 
foster home for placement with an Indian family. 
She is less than 1 percent Cherokee and had no 
other connection to the tribe.

The father filed paperwork to relinquish his trib-
al membership, and any potential membership of 
his daughter, so ICWA would not apply. The Cher-
okee Nation refused to recognize his relinquish-
ments of citizenship, claiming both father and 
daughter remained tribal members.

The Oklahoma Court of Civil Appeals ruled 
against the tribe in May 2015, allowing the girl 
to stay in the non-Indian home because it was in 
her best interest. The decision is contrary to BIA 
guidelines that say the child’s best interest should 
not be considered when determining whether 
there is good cause to deviate from Indian place-
ment preferences. The court called the BIA’s 
stance “self-serving.”

“They often use the words 
‘our children are sacred and 
we need to protect them.’ But 
I don’t see it happening.”

Joanne Streifel, a Spirit Lake tribal elder

http://cases.justia.com/oregon/court-of-appeals/a149947.pdf?ts=1396141715
http://cases.justia.com/oregon/court-of-appeals/a149947.pdf?ts=1396141715
https://goldwater-media.s3.amazonaws.com/uploads/PDF11_Texas_CA.pdf
https://goldwater-media.s3.amazonaws.com/uploads/PDF10OklahomaCA.pdf
https://goldwater-media.s3.amazonaws.com/uploads/PDF10OklahomaCA.pdf
http://www.bia.gov/cs/groups/public/documents/text/idc1-029637.pdf
http://www.bia.gov/cs/groups/public/documents/text/idc1-029637.pdf
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“I was Apache 
property that needed 
to go back to where 
the Apaches were.” 

I was totally lost. 
You have a sense of 
dread. You have the 

depression. You have 
even the inkling of 
suicide. That was 
really hard to get 

past. It took a toll.”

— Lita Sage DesRochers, a 
White Mountain Apache

vant at this point,” the court ruled. “The utiliza-
tion of the best interest standard and fact finding 
made on that basis reflects the Anglo-American 
legal system’s distrust of Indian legal competence 
by assuming that an Indian determination would 
be detrimental to the child.”

The Nebraska Supreme Court, citing the Texas 
ruling, reached the same conclusion in a 2012 case 
involving parents with a history of domestic vio-
lence and child abandonment. The Omaha Tribe 
of Nebraska never objected when the children in 
that case, Zylena and Adrionna, were put in foster 
care. But when the state sought to sever the par-
ents’ rights and place the children for adoption, 
the tribe objected and got the case transferred to 
tribal court.

An Omaha tribal representative testified termi-
nation of parental rights is against tribal culture.

‘SHOCKING AND HEINOUS’ DEATH
Having a case decided in tribal courts does not 

automatically mean the child’s best interests will 
be ignored. Recent media accounts show some 
tribes do not hesitate to put Indian children in 
non-Indian homes.

After National Public Radio produced a three-
part series in 2011 suggesting South Dakota child 
welfare workers and judges were wantonly remov-
ing Indian children from their homes and plac-
ing them with non-Indian families, the network’s 
ombudsman investigated complaints the stories 
were slanted and misleading. The ombudsman, 
after a year-long investigation, debunked many of 
the findings in the original series. One fact omit-
ted from the original reports was that about 40 
percent of the Indian children put in foster care 
in the state were put there by tribal judges, and 
they placed those children in non-Indian homes at 
even higher rates than non-Indian judges.

State court judges also have forced Indian chil-
dren back into dangerous homes because of the 
heightened requirements of the statute, with 
tragic results.

Declan Stewart was taken from his Indian 
mother by Oklahoma state officials in January 
2006. By then, Declan had sustained numerous 
injuries including a skull fracture and severe 
bruising in the area from his testicles to his rectum. 
State child welfare workers sought to have the 
mother’s parental rights terminated “based on the 
shocking and heinous nature of the allegations.” 
But the Cherokee Nation objected and sought 
reunification.

The state backed down and Declan was re-
turned to his mother in July 2007. A month lat-

http://cases.justia.com/nebraska/supreme-court/s-11-659.pdf?ts=1396130019
http://www.npr.org/series/141763531/native-foster-care-lost-children-shattered-families
http://www.npr.org/series/141763531/native-foster-care-lost-children-shattered-families
http://www.npr.org/sections/ombudsman/2013/08/09/186943929/s-dakota-indian-foster-care-1-investigative-storytelling-gone-awry
http://www.npr.org/sections/ombudsman/2013/08/09/186943929/s-dakota-indian-foster-care-1-investigative-storytelling-gone-awry
http://digitalprairie.ok.gov/cdm/ref/collection/stgovpub/id/2603
http://digitalprairie.ok.gov/cdm/ref/collection/stgovpub/id/2603
http://newsok.com/u.s.-law-pushed-boy-home-before-he-diedbrspan-classhl2tribal-statute-advocates-reunifying-split-familiesspan/article/3140271
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er, the five-year-old was beaten to death by the 
mother’s live-in boyfriend, who was later con-
victed of murder.

High rates of child abuse, crime, suicides, and 
poverty, combined with the general shortage of 
qualified foster and adoptive homes for both In-
dian and non-Indian children, mean Indian kids 
are more likely to be left with abusive parents or 
put in dangerous homes, said Elizabeth Bartho-
let, faculty director of the Child Advocacy Pro-
gram at Harvard Law School.

“These strong preferences with placing Indians 
within the tribe, of course, puts kids at risk for 
being placed with at-risk people,” said Bartho-
let, author of two books dealing with child abuse, 
foster care, and adoption. “If you are realistic and 
not hopelessly romantic, and if you dare to say it, 
there’s going to be a high percentage of the po-
tential parents who are going to be questionable 
as foster parents or adoptive parents or biolog-
ical parents.”

Adjusting to life on the reservation is particu-
larly tough for an Indian child who has never lived 
in the Indian culture, said Lita Sage DesRochers, 
a White Mountain Apache who was placed for 
adoption by her mother shortly after she was 
born.

DesRochers’ foster parents tried to adopt 
her in 1977, just before the law took effect. The 
Apache tribe fought it, and about 1982, when she 
was five years old, a judge ordered her returned 
to the tribe for a reservation placement.

The family she was living with went on the run 
rather than give her up, even though her adop-
tive father had a thriving drywall and stucco 
business and the couple had other children. They 
finally turned themselves in when DesRochers 
was 12. She was sent to live with her mother on 
the White Mountain reservation in Arizona.

“I was Apache property that needed to go back 
to where the Apaches were,” DesRochers said. “I 
was totally lost. You have a sense of dread. You 
have the depression. You have even the inkling of 
suicide. That was really hard to get past. It took 
a toll.”

DesRochers lived for three years with her 
mother on the reservation. She said she was nev-
er accepted by the other Indian children, who 
called her “that white girl.”

After a confrontation with her mother when 
she was 16, DesRochers was sent back to live 
with her adoptive parents and remains close to 
them.

“We treat these 
children like they’re 
knick-knacks. I’m 
willing to admit 
that it’s our fault. 
But how do we help 
them now? How can 
we help them, to 
serve them in some 
way where they can 
live a decent life?” 

— Myra Pearson, chairwoman 
of the Spirit Lake tribe

http://newsok.com/edmond-man-convicted-in-5-year-olds-death/article/3376543
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SADISTIC VIOLENCE
Other Indian children are not so lucky.
On the Spirit Lake Sioux reservation in North 

Dakota, children were routinely put into foster 
homes with registered sex offenders and others 
with histories of child abuse convictions, accord-
ing to reports by federal whistleblowers and a 
2012 investigation by the New York Times. In 
one home on the reservation, nine children were 
under the care of a father, uncle, and grandfa-
ther who each was a convicted sex offender, the 
Times found.

“The crimes are rarely prosecuted, few arrests 
are made, and people say that because of safe-
ty fears and law enforcement’s lack of interest, 
they no longer report even the most sadistic vi-
olence against children,” the Times reported.

Spirit Lake is where the Indian Child Welfare 
Act originated. In 1968, members of what was 
then known as the Devils Lake Sioux Tribe were 
concerned about the large number of reserva-
tion children being taken from their homes by 
local social workers and placed with non-Indian 
families. The tribe launched a national effort to 
change child welfare laws, which led to passage 
of ICWA a decade later.

Scrutiny of the Spirit Lake child welfare sys-
tem by federal and state authorities began af-
ter a 9-year-old girl and a 6-year-old boy were 
raped, sodomized, and murdered in their fa-
ther’s home in 2011.

In April 2012, Michael Tilus, the director of be-
havioral health at Spirit Lake for the U.S. Pub-
lic Health Service, warned of an “epidemic” of 
child abuse on the reservation.

Tilus, who was later reprimanded for the dis-
closure, said he’d tried for years to get some-
one in the federal government to do something 
about the abuse, but it “resulted in no agency 
action.”

Similar concerns were raised in a series of 
reports beginning in June 2012 by Thomas 
Sullivan, regional administrator for the Adminis-
tration for Children and Families at the U.S. De-
partment of Health and Human Services.

Sullivan reported almost 100 incidents of 
child abuse and professional misconduct by of-
ficials at the Spirit Lake Tribe and the Bureau of 
Indian Affairs in the 13 reports he wrote through 
March 2013.

In October 2012, the tribe voluntarily turned 
over responsibility for child welfare to the Bu-

reau of Indian Affairs. It retained its power over 
ICWA cases. By then the problems at Spirit 
Lake had become national news because of the 
disclosures by Sullivan and Tilus.

Both federal whistleblowers were prevented 
by their supervisors from testifying at a June 
2014 hearing on Spirit Lake abuses by the 
House Natural Resources subcommittee on In-
dian affairs, according to subcommittee mem-
bers.

Joanne Streifel, a Spirit Lake tribal elder and 
former social worker on the reservation, said 
tribes too often hide behind words like culture 
and sovereignty to avoid accountability for fail-
ing to protect children from abuse.

Child abuse is not part of the Sioux culture, 
Streifel said.

“They often use the words ‘our children are 
sacred and we need to protect them,’” Streif-
el said. “But I don’t see it happening. They 
are sacred. If they were sacred like the pow-
ers that want to have the recognition (claim), 
they wouldn’t be put in homes of abusers. They 
wouldn’t be taken from a nurturing foster home 
just because they’re non-native, and brought 
back into this cesspool of alcohol and abuse.”

Myra Pearson, who took over as chairwoman 
of the Spirit Lake tribe in October 2014, said 
she cannot explain how things got so bad at 
Spirit Lake, but that she is committed to pro-
tecting children and correcting the problems of 
the past.

Since the 2012 turnover to the BIA, the tribe 
has implemented a series of reforms that in-
clude requiring prospective foster and adoptive 
parents to undergo background checks and fin-
gerprinting, Pearson said. It has also hired so-
cial workers and other professionals whose job 
is to protect children.

The priority now, Pearson said, is to ensure 
endangered children are put into a safe home 
and not simply placed with an Indian family un-
der the guise of protecting tribal culture.

“We treat these children like they’re knick-
knacks,” Pearson said. “I’m willing to admit that 
it’s our fault. But how do we help them now? 
How can we help them, to serve them in some 
way where they can live a decent life?”

The Goldwater Institute contacted a half-doz-
en of the nation’s largest tribes that are most 
active in Indian child welfare cases. Pearson 
was the only tribal leader who agreed to an in-
terview.
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death on a 
reservation
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L aurynn Whiteshield and her twin sister 
were thrown into the chaos at Spirit 
Lake because of the Indian Child Wel-

fare Act two years ago.
The girls were taken from their biological 

parents when they were nine months old and 
placed with Jeanine Kersey-Russell, the minister 
in Bismarck who raised Laurynn and Michaela 
until they were just shy of three years old.

When the county, which handles child wel-
fare cases, sought to sever the parents’ rights, 
the tribe got involved and demanded the chil-
dren be placed on the reservation.

A tribal judge gave custody of the children 
to their grandfather, Freeman Whiteshield, on 
May 7, 2013. Also living in the home was Free-
man’s wife, Hope Tomahawk Whiteshield, who 
had been charged eight previous times with 
child neglect offenses in tribal court.

On June 12, 2013, the twins were playing out-
side with Hope Whiteshield’s three children 
and two other young relatives. Without warn-
ing, Hope Whiteshield picked up Michaela and 
threw her off an embankment. She then did the 
same with Laurynn.

Michaela was not seriously injured.
Laurynn was breathing but unconscious. 

Whiteshield took the children inside, bathed 
the still unresponsive Laurynn and dressed her 
in pajamas, then put her to bed. The other chil-

dren were warned by Whiteshield not to tell 
anyone what happened that day.

The next morning, Laurynn was dead.
Whiteshield later told police she was 

depressed about having to take care of kids 
all the time. She was convicted of child abuse 
resulting in death, and sentenced to 30 years 
in prison.

Michaela was returned to Kersey-Russell.
“She was sweet and quiet and patient and 

loving,” Kersey-Russell said of Laurynn. “She 
was a nice little girl.”

Kersey-Russell was not notified of Laurynn’s 
death. She found out after an Indian couple 
who had hoped to adopt the twins saw the 
news reports and began calling family mem-
bers for information.

“It was devastating,” she said. “It was beyond 
devastating to think of what the girls had al-
ready gone through in their lives before they 
were nine months old, and what they had gone 
through in the days since they had been gone.”

If there is any comfort in what happened 
to Laurynn, it is that her sister is now safe, 
Kersey-Russell said.

“We know that, heroically, if she had not 
died, her sister and she would still be stuck 
there,” Kersey-Russell said. “So she saved her 
sister’s life.” •

http://www.bakkentoday.com/event/article/id/267576/publisher_ID/40/
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